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LABOR, CAPITAL, AND BUSINESS AT COMMON 
LAW 


HAT labor, capital, and business are in some way related 
scarcely any one will dispute, but that a common law princi- 
ple binds them together requires demonstration to lawyers no less 
than to laymen. For such a task less assistance is to be derived 
from the regular channels than might properly be expected, for 
lawyers as a class have not penetrated beneath the surface of the 
difficulties, nor, it must be confessed, have they shown any special 
aptitude for handling or success in dealing with them, if the results 
of the past twenty-five years may be accepted as a criterion. By 
comparison the activity and fertility of suggestion on the part of 
political economists, sociologists, and reformers of all classes have 
been so great that it is with some misgiving that one approaches 
the subject from a merely legal point of view. This very activity, 
however, has provoked a remonstrance from at least one jurist — 
Berolzheimer — who contends that: 


“The exaggerated importance attached to ‘society’ and to ‘social 
ethics’ resulting therefrom, is . . . due to the fact that too many non- 
jurists occupy themselves with the philosophy of government and law, 
and therefore are disposed to replace the definite, though complex and 
difficult conception of government and law by the more elastic and vague 
one of society. ‘Society’ is more readily managed; it is like a lay figure 
upon which any sort of garment may be neatly fitted. The definiteness 
of legal concepts gives way to the foggy confusion of social-political, 
social-reformatory, and social-ethical discussions, fertile in proposals 
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that prove to be valueless and ineffective when philosophically tested. 
A return to legal and economic philosophy remains the sole scientific 
procedure.” ! 


Almost the only serious investigation at all connected with this 
field that has been made by lawyers has related to the regulation 
of “public” callings, — but this has been primarily a study of regula- 
tion, not of business, and as shown in a previous article,” the results 
as regards business are greatly impaired because of the circuitous 
reasoning employed: — A business is public, and it is “within the 
functions of government,” therefore it may be regulated. It may 
be regulated, it is within the functions of government, therefore it 
is public. If it is under a duty to serve impartially it is public, and 
if it is public it is under a duty to serve impartially. “Private” 
business is under no duties at all — it is even beyond the reach of 
the legislature. 

Such an employment of the word “public” is obviously useless 
in a study of business as such. The thing to be discovered is the 
inherent nature of business, and the relationship in which it stands 
to the public — whether it concerns the public or only a particular 
individual — whether it is a private or a communal interest. As 
Professor Pound, in his learned articles in this REview dealing 
with Sociological Jurisprudence, has said: 

“A legal system attains its end by recognizing certain interests, — 
individual, public, and social,— by defining the limits within which 
these interests shall be recognized legally and given effect through the 
force of the state, and by endeavoring to secure the interests so recog- 
nized within the defined limits. . . . Undoubtedly the progress of 
events and the development of government increase the demands which 
individuals may make, and so increase the number and variety of these 
interests. But they arise, apart from the law, through the competition 
of individuals with each other, the competition of groups or societies 
with each other, and the competition of individuals with such groups or 
societies.”’§ 


In other words, as we may take it, a high state of civilization is 
of itself indicative of a multitude of new relationships between the 
members of the community, which it is the business of law and 





1 THe Wortp’s LEGAL PuiLosopHies, Modern Legal Philosophy Series, vol. 2, 
p. 380. 

* “Business Jurisprudence,” 28 Harv. L. REv. 135. 

8 28 Harv. L. REV. 343, 344. 
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lawyers to recognize and adjust. In the simpler and more primi- 
tive conditions of communal association, the corresponding re- 
lationships are recognized as by instinct and the rights with which 
the community endows them are enforced by custom. But as the 
community grows, the resulting complexity of affairs produces 
a change, and the interdependency of the members becomes ob- 
scured at the very time that the claim of each upon all the others 
becomes more real as well as more vital. Instinct no longer suffices 
to produce a reaction in customary conduct. The discovery of the 
true relationships, the recognition of proper interests, and the 
statement in the form of law of the rights which the community 
concedes by virtue of this recognition, require an intelligent, yet 
sympathetic analysis of actual conditions, and this becomes the 
lawyer’s task, and is the ultimate end of a legal system. 

From its very nature the common law is peculiarly adapted to 
serve as the medium for the attainment of the ideal which Pro- 
fessor Pound has described, and because labor, capital, and 
business are so closely identified with the primal activities of 
civilized man, this is the field above all others in which the 
validity of the above analysis may be best tested and illustrated, 
and ‘the one in which the real attitude and capacity of the legal 
system which we now enjoy may be most profitably examined. 

In the former article a study was made of the “‘business”’ oper- 
ation as such, with respect to its proper relationships. We there 
saw that in the nature of things and by the common law, in fact 
no less than in theory, all business is public. We found that busi- 
ness at common law consists in the undertaking and conduct of a 
community or public service for profit, and hence it is the duty of 
every one who takes upon himself a “public employment,” that 
is, a business, “to serve the publick as far as the employment ex- 
tends.” * The duty arises from the undertaking, the profession, 
and not from the necessities of the community, as often supposed. 
To carry on a business is to exercise a privilege. The right of a 
person to do with his own as he chooses need not be disputed. But 
the business man deals with what is not his own. He emerges from 
his privacy, involves the fortunes of the community with his own, 
and by so doing assumes an obligation to the public. He ceases 
to be a private, and becomes a “‘common’”’ or public personage. 





4 Holt, C. J., Lane v. Cotton, 1 Ld. Raym. 646, 654 (1701). 
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- In early times, perhaps more frequently than at the present 
day, many occupations were carried on for the particular benefit 
of the family; many, such as weaving, were carried on within the 
household. There were, for example, private carriers and public 
carriers; private inns and public inns; private mills and public 
mills; private tailors and public tailors; private smiths and public 
smiths. This accounts for the frequent occurrence in the reports 
of the terms ‘‘common”’ carrier, ‘‘common”’ inn, “common” mill, 
“common”? tailor, “common” smith, and the like — expressions 
employed solely by way of indicating an express undertaking to 
serve the community and without any implication as to peculiar 
subjectability to legislative control. And so to-day if we followed 
the analogy and wished to distinguish business concerns from non- 
business concerns we would say “common bank,” “common in- 
surance,” “common garage,” “common steel works,” “common 
stock-yards,” “common water works,” “common railroad,” “com- 
mon express,” “common factory,” ‘common store,” “common 
warehouse,”’ and so on. 

In the article referred to, emphasis was placed upon business as 
such, as an institution, so to speak, or organ in the system of pro- 
duction and exchange, discharging a community function.’ The 
fact that businesses are carried on by individuals, sometimes acting 
singly and at other times in various forms of association — partner- 
ships and corporations in common law countries and more varied 





5 The article on Business Jurisprudence did not prescribe a treatment for any special 
problem of business, nor was it a diagnosis of the ills of business. It was a physiologi- 
cal rather than a pathological study of business itself, and the true meaning of that 
study is not that a particular evil is to be treated thus and so, but that no real treat- 
ment can be given any evil of business, nor (what is even more important) can busi- 
ness be kept in a state of health, unless its true nature is understood. It was indeed 
suggested that a consistent application of the principle that all business is public should 
tend to promote the solution of modern trade problems and especially that branch of 
them which has to do with business combinations. But the problems arising out of 
modern industry are more complex than commonly supposed. Epitomized in the 
term “Trust” they do, it is true, have to do with the grouping, correlation and co- 
ordination of businesses, and their duty to serve each other, no less than private con- 
sumers. But they also have to do with the time, manner and conditions of work, the 
employment of capital and the general relations of the business process to the com- 
munity itself — facts quite generally overlooked. 

The present study is similarly not intended as a prescription for any particular 
evil associated with labor or capital or the subject or condition connoted by the ex- 
pression “labor and capital.” It is primarily a study of the nature and especially 
the legal nature of “labor and capital.” 
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forms elsewhere — was properly disregarded as an accidental cir- 
cumstance. It was shown that at the common law as interpreted 
down to a comparatively recent date the mere fact of engaging in 
business implied a duty to serve all comers without unreasonable 
discrimination, an idea in marked contrast with those entertained 
to-day when we find the cases, especially those involving labor and 
capital controversies, teeming with such expressions as “a man’s 
business,” “his business,”’ ‘‘interference with his business,” “private 
business ”’ and the like, — expressions implying a proprietary right in 
a given business to the exclusion of all communal interests. To- 
day only a limited number of businesses are regarded as public, 
and then only in the sense of liability to special legislative control, 
and not at all in the sense of being subject to duties under the com- 
mon law based upon the mere fact of undertaking to serve the 
community. The courts to-day do not recognize that businesses 
as such are subject to any duty. The decisions are in great con- 
fusion on this account and our “public service” and “public 
utility” law is largely a law of pipes, rails and wires. If we can 
imagine a time when the citizen in his residence will open a faucet 





6 Cf. Barr v. Essex Trades Council, 53 N. J. Eq. ror, 112, 113, 114, 30 Atl. 881, 
885 (1894). ‘A man’s business is property. . . . Mr. Barr’s business of publishing 
the paper with the incidents of its circulation and advertising, was as much his prop- 
erty as were the type and presses upon which the paper was printed. . . . It was Mr. 
Barr’s personal right, without interference or dictation from any person or persons, 
to employ, in the prosecution of his business, such mechanical appliances as were safe 
and healthful, and to employ in the production of his paper, such persons and lawful 
means as he might choose. . . . This freedom of business action lies at the foundation 
of all commercial and industrial enterprises— men are willing to embark capital, 
time and experience therein, because they can confidently assume that they will be 
able to control their affairs according to their own ideas, when the same are not in 
conflict with law. If this privilege is denied them, if the courts cannot protect them 
from interference by those who are not interested with them, if the management of 


‘ business is to be taken from the owner and assumed by, it may be, irresponsible 


strangers, then we will have come to the time when capital will seek other than in- 
dustrial channels for investments, when enterprise and development will be crippled, 
when interstate railroads, canals and means of transportation will become dependent 
on the paternalism of the national government and the factory and the workshop 
subject to the uncertain chances of codperative systems.” 

Lockner v. New York, 198 U. S. 45, 53 (1905), is to the same effect: “The general 
right to make a contract in relation to his business is part of the liberty of the indi- 
vidual protected by the Fourteenth Amendment of the Federal Constitution. All- 
geyer v. Louisiana, 165 U. S. 578. . . . The right to purchase or to sell labor is part 
of the liberty protected by this amendment, unless there are circumstances which 
exclude the right.” 
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or valve to draw from some central reservoir his steam, gasoline 
or hot water, or any of the liquids consumed in his household; or 
by dropping a coin in a slot be able to receive instantly any of the 
articles of food or clothing to be found in the modern department 
store; or by pressing a button be able to witness the baseball game 
of the afternoon or hear the evening’s operatic performance — one 
can readily understand that the popular and judicial conception of 
which community functions are private and which are public would 
undergo modification, and this quite regardless of whether the serv- 
ices were rendered over public or private rights of way or by in- 
visible means. But it must be apparent that while this transfer- 
ence of the service from the point at which it originates to the place 
where it is enjoyed might aggravate the inconvenience of having it 
cut off or denied and excite a more strenuous assertion of a legal 
right to the service, it would not create the right nor make that pub- 
lic which was not public before. 

All business is public, regardless of the disguise under which the 
function is performed and is subject in consequence to rights and 
obligations with respect to the community. And from this it must 
follow that the factors or constituent parts of business stand in 
this same public relation. 

That capital is one of these factors will scarcely require argument. 
It is in truth the fund with which and to increase which business 
is carried on,’ the thing which the business man “turns over,” as 
the phrase goes, in order to reap a profit. Indeed the records of 
the ancient trading communities from which most of the cities 
throughout the world have sprung, and many of which were in all 
probability contemporary with the more strictly agricultural 
settlements to be spoken of presently, furnish ample evidence of the 
general recognition and enforcement of this public interest. There 
were many trading towns in England — “ portubus supra mare, 
villis mercatoriis et burgis’’ — whose founding antedates all records, 





7 Cf. 2 MARSHALL, PRINCIPLES OF ECONOMICS, ch. 4, and app. E. 

8 The connection between business and the very existence of communities has in 
fact been so close that one might almost be said to be the cause of the other. Com- 
pare Montesquieu’s statement (2 Esprit pes Lois, bk. 21, ch. 5) that “The history 
of commerce is that of the communication of people” with the classic remark of 
Chief Justice Marshall: “Commerce undoubtedly is traffic, but it is something more; 
it is intercourse.” 
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where the Law Merchant prevailed ® and among which may be 
mentioned London, Bristol, and Norwich. In the thirteenth cen- 
tury these settlements were already seats of a bustling business 
activity. In such places we find strict laws against forestalling, 
regrating and engrossing, all of which were directed toward pre- 
venting one person from obtaining an unfair advantage over the 
others in the same occupation or interfering with the due course of 
trade to the injury of the public or the business men;!° there were 
arrangements for “common” buying, that is buying under and for 
the order of the commonalty, the product purchased being divided 
proportionally or in case of difficulty by lot." As quaintly expressed 





® See ch. 1 of LEx MercatToriA (12th or 13th century?), printed in Tae LittLe 
Rep Book oF BrisTot, vol. 1, p. 57 e¢ seg. “Lex mercatoria a mercato peruenire 
sentitur, et inde primo sciendum est vbi mercatum se tenet de quo huiusmodi leges 
proueniunt; vnde adueretendum est quod mercatum huiusmodi se habet in quinque 
locis tantum, scilicet in Ciuitatibus, nundinis, portubus supra mare, villis mercatoriis 
et burgis, et hoc racione mercati vnde viterius est videndum, quod sicut mercatum 
se habet in v. locis, ita semper sequitur lex mercatoria siue lex mercati, videlicet quia 
in ciuitatibus et nundinis siue feriis quod idem est fiunt empciones et vendiciones 
mercandisarum continue, scilicet, vestium, victualium et quasi omnimodorum bonorum 
mobilium; . . . Ad leges istas pertinent naturaliter omnia placita preter placita terre 
tantum. Sed si domini et partes placitantes maius voluerint deducere et prosequi 
placita de appellis in dictis locis coram eis inchoata in aliis curiis ad communem 
legem et recusare legem mercatoriam bene possunt et ita faciunt communius quam 
aliter per totum regnum.” 

10 LEET JURISDICTION IN Norwicu (Selden Society), pp. 30, 47, 63, 65. John Janne is 
amerced “because he forbars the men of the city from the purchase of tallow, whereby 
the market is diminished”; Ranulph, the fish-monger, “because he went outside the 
town by Carrow to meet a boat full of fish and there he bought it contrary to the 
proclamation against the heighening of the market of Norwich”; John de Gaywood, 
taverner, because he “forestalled so many eggs in the market that he filled 28 barrels 
at divers times and sent them out of the kingdom to foreign parts, and likewise fore- 
stalled butter and cheese to a large amount, whereby there accrued great dearness of 
victuals in the city and that for four years”; and Roger Calf because he was “wont to 
buy oysters by forestalment in divers boats, so that when one boat is at the Staith 
for the sale of (oysters) another boat or two shall be at Thorpe until the first boat 
is emptied and sold, and then the rest of the boats come up for sale; and whereas the 
common people (were wont) to have 100 oysters for 114d., Roger sells them for 2d. 
or 3d. (elsewhere).” . . . 

The above instances date from the 13th and 14th centuries. 

11 In Sandwich (2 BoroucH Customs, Selden Society, p. 179) it was enacted 
“that if any merchant, neighbour or stranger brings any merchandise to the town or 
port, all of the town who were present at the sale of the goods, and likewise those whose 
share is claimed for them by those present there, although they themselves are absent, 
shall share the merchandise equally among themselves, whether for gain or for loss, 
provided those present claim a share in the purchase.” 

See 1 Gross, THE Grp MERCHANT, pp. 135—138, to the effect that this was a com- 
mon practice in England, Scotland, Ireland and Wales and for numerous examples. 
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in the records of Waterford, ‘The Maire and balliffs duryng the 
yere shold be commene bieres of al merchandise commyng unto the 
said citie, and to distribute the same upon al citsains and commyn- 
alte of the same, as they shall see behouffull.” 1? The duty of im- 
partial service to each in his turn was imposed alike on carriers and 
workmen, masters, wage earners and journeymen.” The by-laws 
of the craft and merchant gilds are to the same effect, and fre- 
quently provided for the sharing of bargains, the segregation of 
distinct businesses, and other methods of control over the capital 
employed by one member in competition with another. Typical 
provisions from the elaborate code of the gild of Berwick-upon- 
Tweed, dating from the thirteenth century, are printed in the 
note." 





12 2 BoroucH Customs (Selden Society), p. 167 (15th century). 

13 BEVERLEY Town Documents (Selden Society), pp. 56, 57 (A.D. 1467).... “It 
was ordered moreover that if any burgess of the aforesaid town wish to have and 
hire any carpenter or tiler, sawyer or panner, a master or a wage earner, viz. journey- 
man, or any other workman in the aforesaid town to do work for him, the aforesaid 
carpenter, tiler, sawyer, or panner, whether master or his wage-earner and workman, 
shall not refuse to come to the work of the aforesaid burgess and work with him, un- 
less they have been previously retained for someone else’s service and work; and any 
refusing to do so shall pay 6s. 8d. to the community of the aforesaid town, as often 
as he shall have been found guilty in that behalf before the governors of the aforesaid 
town.” :. .. 

“Also, it was ordered that if any carrier, porter, or creeler of the aforesaid town 
shall be ordered, or have notice given him, by any burgess of the aforesaid town to 
carry merchandise or other things and goods of any kind belonging to the same bur- 
gess, he shall serve the same burgess first in such carrying, unless he shall have been 
before employed in carrying for another burgess of the aforesaid town, and then, after 
finishing his carrying for the first burgess he shall carry for the second, and not depart 
from carrying until he has finished all the carriage for the same burgess; and if he 
presume to do so he shall pay 6s. 8d. to the community aforesaid, as often as this shall 
be established with reasonable certainty before the Governors in the Gild Hall.” . . . 

4 SmiTH, EnciisH Gixps, ch. 18, p. 339. “All shall be as members having one 
head, one in counsel, one body, strong and friendly. . . . Whoever shall fall into old 
age or poverty, or into hopeless sickness, and has no means of his own, shall have such 
help as the Alderman, Dean, and Bretheren of the gild think right, and such as the 
means of the gild enable to be given. . . . If any brother die, leaving a daughter true 
and worthy and of good repute, but undowered, the gild shall find her a dower, either 
on marriage, or on going into a religious house. . . . While causes are being tried, no 
one shall speak, except the plaintiff and defendant, and their counsel, and the bailiffs 
who hold the court, under penalty of eight shillings. . . . Everey burgess worth forty 
pounds shall keep a horse worth twenty shillings. . . . No one shall grind wheat or 
other grain in hand-mills, unless through urgent need. The miller must have his 
share, — the thirteenth part for grain, and the twenty-fourth part for malt. . . . No 
one, not being a brother . . . shall cut cloths, save stranger-merchants in the course 
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It is a singular fact that at the very time when capital was be- 
coming more fluid and the degree of communal interest in it actu- 
ally greater and more clearly demonstrable, the old conception of 
this interest began to fade from view. To-day it is in the domain 
of capital that it is most commonly taken for granted that a cleav- 
age must necessarily run through the strata of the community, 
separating it into “capitalist” and “proletarian” classes, each 
having no legal interest in the operations of the other. But it is 
in this field that the interdependency of the community is most 
evident and the foundation for such a claim is most completely 
wanting. It is well known that without the bank, business as con- 
ducted to-day would hardly be possible, and since the time of 
Ricardo, who had made a fortune in business at the age of 
twenty-five, before he began to write on economic and financial 
subjects, it has been recognized that “the real advantage of a bank 





of trade. Such a one shall have neither Lot nor Cavil with any brother. . . . Any 
brother of the gild advancing money to a stranger-merchant, and sharing profits 
thereon, shall be fined forty shillings the first, the second, and the third time; and, 
if it be done a fourth time, he shall be put out of the gild. And in the same way shall 
any brother be punished who takes money from a stranger-merchant for such kind 
of trading. . . . If any one buys goods, misled by false top samples, amends must 
be made. . . . No butcher, while he follows that calling (oficium) shall buy wool or 
hides. . . . Brokers shall be chosen by the commonalty of the town, and shall every 
year, at Michaelmas, give a cask of wine to the town, and their names shall be regis- 
tered. . . . No huckster shall buy fish, hay, oats, cheese, butter, or any things sent to 
the borough for sale, before the stroke of the bell in the bell-tower of Berefrid. . . . 
Goods shall not be bought up before they reach the market. . . . No married woman 
shall buy wool; nor shall any burgess have more than one buyer of wool and hides. 
Whoever unreasonably ingrosses such goods out of the market, shall forefit them to 
the gild, and pay a fine of eight shillings.” . . . The affairs of the borough shall be 
managed by twenty-four discreet men of the town, chosen thereto, together with the 
Mayor and four Provosts. Whoever of the twenty-four, having been summoned 
over-night, fails to come to a meeting, shall pay two shillings. . . . Whoever buys a 
lot of herrings, shall share them, at cost price, with the neighbours present at the 
buying. Any one not present, and wanting some, shall pay to the buyer twelve pence 
for profit. . . . No woman shall buy (at one time) more than a chaldron of oats for 
making beer to sell. . . . Tanned leathers, brought in by outsiders, must be sold in 
open market, and on market day. . . . No one shall have more than two pair of mill- 
stones. . . . No brother of the gild ought to go shares with another in less than a 
half quarter of skins, half a dicker of hides, and two stones of wool. . . . Sea-borne 
goods must be bought ‘at the Bray,’ and must be carried away between sun-rise and 
sun-set, under penalty of a cask of wine. . . . No burgess nor out-dwelling brother 
shall buy or sell in the town any goods belonging to the gild, save on market-day. 
And no out-dwellers shall buy up victuals coming by ship to the town, under penalty 
of a cask of wine.” . . 
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to the community it serves commences only when it employs the 
capital of others,” that “‘the deposits enable the bank to make 
advances to men who employ the funds with which they are en- 
trusted in reproductive industry,” and that “it is only through 
reproductive industry that the capital advanced by a banker can 
really be replaced.” © The preamble of the statute incorporating 
the first bank in Massachusetts and one of the earliest in America 
refers to the proposed institution as a “public utility” beneficial to 
_ the trading part of the community. Add to this a consideration of 
credit which to the merchant “‘is so delicate and tender, that it 
must be cared for as the apple of a man’s eye.”’!”_ As Ihering has 
shown, there is the greatest difference in both principle and opera- 
tion between borrowing by the business man and by the non- 
business man. The banker who gives credit to an individual 
(unless he takes security, which is really not an example of credit) 
_ takes great risks, but when he gives credit to the business man he 
in effect gives credit to the ability of such person to serve or to 
exploit the community as the case may be. The measure in which 
the merchant enjoys credit is “the criterion of his competence and 
importance in the mercantile world.” With the merchant, as he 
says: 

“ . . itis not a question of obtaining the thing for the purpose of satis- 
fying one’s own want, but for the purpose of selling it. The respectable 
merchant may receive credit without losing his standing, and he must 
do so; he would not be a merchant if he did not utilize it for his opera- 
tions. The sale of his goods must furnish him the means with which he 
covers the purchase; he must buy more than he can pay for at once. 
Credit constitutes an essential and absolutely indispensable factor and 
lever of his business management; 

“.. credit operates with another man’s capital. Of the sum X which 
the dealer on credit stakes on the card, only one-tenth X perhaps be- 





% Sir John Rahere Paget, Bart., K.C. “Banks and Banking,” 3 ENcyc. BRir., p. 334. 

16 Laws OF Mass., vol. 1, p. 115 (1780-1788). ‘An Act to establish a Bank in this 
State, and to incorporate the Subscribers thereto. 

Whereas the establishment of a bank within this State will probably be of great 
publick utility, and as it will be particularly beneficial to the trading part of the com- 
munity, and many persons, under the expectation of an Act of incorporation from the 
Legislature of this Commonwealth, have accordingly subscribed thereto; and whereas 
William Phillips (etc.) in behalf of such subscribers, have applied for such an Act: Be 
it enacted (etc.)” Passed Feb. 7, 1784. 

17 MALyNEs, LEX MERCATORIA, p. 76. 
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longs to him, and the other nine tenths to B. If the undertaking suc- 
ceeds, the whole gain accrues to him; if it fails, then the risk exceeding 
one-tenth X does not fall on him but on others.” !® 


As capital is the subject matter of business, and business itself 
the function by which the community is served, so labor repre- 
sents the human energy and skill devoted by the members of the 
community to the performance of this service. The failure to make 
this distinction with respect to labor, the failure to note that it 
involves two things, one mere energy that may also be supplied by 
a slave or a machine and the other a member of the community 
whose well-being and integrity involves the very integrity and well- 
being of the community itself, has been the source of a vast confu- 
sion. But space forbids any attempt to elaborate this point, and no 
elaboration is believed to be necessary. The same citations in both 
this and the former article which support the doctrine that business 
is a public institution show that labor no less than capital was 
treated as a matter of public concern. The ancient rule that “it 
is the duty of every artificer to exercise his art rightly and truly 
as he ought” is in fact only modernized in the declaration of Chief 
Justice Holt, some two hundred years ago, that “‘if a man takes upon 
him a publick employment, he is bound to serve the publick as 
far as the employment extends; and for refusal an action lies, as 
against a farrier for refusing to shoe a horse.” The term “common” 
laborer in the early law is analogous in every respect to the term 
“common” carrier. The famous Statute of Labourers did not 
distinguish between occupations so as to divide the community, as 
is done to-day, into two classes, wage earners and business men. 
Every one purporting to deal with the public was a “minister,” 
“workman,” “‘artificer”’ ?* or “servant,” as the case might be. 

At common law, then, labor and capital, no less than business, 
are public. But there is another factor which enters or may enter 
into business. We refer to land, which is treated for some purposes 
of economic reasoning not as capital but as something distinguished 
from capital and in present-day legal and political thought as un- 
questionably a private possession far removed from all considera- 





18 THE Law As A MEANs TO AN Enp, The Modern Legal Philosophy Series, vol. 
5, Pp. 133-136, being translation from Der ZwecK m™m RECHT. 

19 Cf. infra, n. 65, where the scrivener, who seems to have combined the functions 
of scribe, notary, banker and broker, and the schoolmaster, are classed as artificers. 
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tions of public interest. Some obligation to the community in the 
conduct of business, it is the present-day fashion condescendingly 
to admit; but any suggestion that the individual does not have an 
absolute and uncontrollable right to his land is at once condemned 
as revolutionary and destructive of “ancient liberties.” But if 
the principles which have been enunciated are sound and if they do 
in truth represent the spirit and substance of the common law they 
should apply to land also. 

And they do apply to land. Indeed it is to the use and control 
of land that the principle of public interest has been most per- 
sistently asserted and applied. From the earliest times in demo- 
cratic England as well as in the less favored nations of Asia and 
Europe, land was uniformly regarded as preéminently subject to 
considerations of the general welfare and communal interest. A 
little consideration of the Village Community will make this 
clear. 

This institution is the favored theme in the writings of Sir Henry 
Maine” and has been the subject of learned investigations by 
Gomme, Seebohm, Fustel de Coulanges and a host of other scholars 
from every part of Europe,” more recently by Professor Vinogra- 
doff.* It prevails in India to-day; * five-sixths of the population 
of Russia now lives under it;** it has existed over a large portion 





20 ANCIENT Law; VILLAGE COMMUNITIES IN THE EAST AND WEST; EArty Law 
AND CUSTOM. 

1 See Bibliography appended to “ Village Communities,” 28 Encyc. Brir., pp. 68, 73. 

*% See generally his VILLAINAGE IN ENGLAND, and ENGLISH SOCIETY IN THE 
ELEVENTH CENTURY. 

% Roy, Customs AND CustoMARY LAw IN Britisu INnp1A, being Tagore Law Lec- 
tures, 1908 (Calcutta, 1911), pp. 19-20. “‘The Village Community and the Punchayet 
are two institutions which were instrumental in producing and preserving many cus- 
toms. The former is the older of the two and ‘is to be found in every part of the world 
where men have once settled down to an agricultural life.’ The Indian village sys- 
tem had its foundation in the communal principle, the essential features of which are 
that, whilst the individual house-holder may be the supreme head of his own family, 
he is still bound, as a member of the community, irrespective of his creed or caste, to 
strictly conform to the village rules and usages regulating the internal economy or 
administration of the whole community. In the Punjab and the adjoining districts 
this village system is still found in its primitive vigour. Similarly this system is 
also prevalent among the Dravidian races in the South and among the Nairs of Mala- 
bar and Canara.” See also “Village Communities in Western India,” Asratic QuaART. 
Rev. (1868), p. 128, confirming certain views of Sir Henry Maine. 

* Str DONALD MACKENZIE WALLACE, Russi, 1 ed., ch. 8, “The Mir or Village 
Community.” : 
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of Europe and Asia,” was in evidence in England until the passage 
of the Inclosure Acts and well into the nineteenth century * and 
was transplanted to America by the first colonizers in the form of 
the New England town.” Much attention has been devoted to 
showing, and divergent views have been expressed concerning, 
the origin of this institution and the race or people who devised it, 
but representing as it does the method universally adopted by 
men when they take a settled habitation and apply themselves to 
getting their livelihood from the soil, and being essentially the 
same wherever it exists, its surpassing interest for the lawyer lies 
in the fact that next to the family it is the most ancient and charac- 
teristic institution of civilized man, and forms an unequalled means 
of ascertaining what may be called the natural sentiments of 
mankind when applied to their common interests and what those 
interests are. 

In the typical Village Community we find the families, with their 
own houses and yards ranged side by side along a roadway more 
or less in the middle of the territorial area occupied by the commu- 
nity. Land is classified. We see it divided into arable, meadow, 
marsh, pasture and woodland. There may be several fields of 
arable, each surrounded by a fence, called common fields — one 
planted in winter grain, another in spring grain and the other 
lying fallow. Each field is divided into ribbon-like strips, held in 
several ownership, often ten times as long as wide, varying in area 
in England from the oxgang or bovate of fifteen, the virgate of 
thirty and the hide of one hundred and twenty acres. A given 
householder may own several strips, but as a rule they do not lie 
together, but are interspersed among those of his fellows.” 

The meadow is not occupied in severalty, but strips are allotted 





% SCHAEFFER, THE SOCIAL LEGISLATION OF THE PrimiTIVE SEMITES (Yale Univ. 
Press, Sept. 1915) ch. 11. 

26 Four thousand such Acts were passed between 1689 and 1835. WEBB, ENGLISH 
Locat GOVERNMENT, The Manor and the Borough, pt. 1, 118. See also 6 Encyc. 
Brit., pp. 779, 782, article “Commons.” 

27 MAtiné, VILLAGE COMMUNITIES, 3 ed., p. 201. 

28 For detailed proceedings of such a community of three or four hundred souls on 
the Manor of Great Tew in Oxfordshire, comprising 3000 acres, for the years 1692, 
1756, 1759 and 1761 (in which last year it changed the planting from a three to a 
nine-year course), see WEBB, ENGLISH LocaL GOVERNMENT, The Manor and the 
Borough, pt. 1, 80, 87. See also VinoGRADOFF, ENGLISH SOCIETY IN THE ELEVENTH 
CENTURY, pp. 475, 476. 





































































254 HARVARD LAW REVIEW 


at mowing time. The livestock is herded together, ranging over the 
waste and the fields not occupied by crops, each inhabitant owning 
his own stock and being entitled to pasture a definite number of 
animals in proportion to his holdings of land. The time of plant- 
ing and harvesting is fixed by regulations binding on all and the 
same is true of all matters of common interest, including the rota- 
tion and character of crops, allotment of meadow, occupation of 
pasture, putting up and taking down of fences, the construction of 
mills, roads and other works of common utility. The rules and 
methods are often intricate, always ingenious. As an observer 
remarked who witnessed some of the processes of administration 
still carried on in the eighteenth century, they must indeed “have 
been great people who thought this out.” 

The administrative force or official is a council or board of 
selectmen, a head-man, reeve, imam, or similar functionary. In 
such a community in England and America we find the common 
driver or herdman, common swine-herd or hog-ringer, common 
tailor, common smith, common chimney-sweep, common mill, 
common cowhouse, common lookers, common oven, common help- 
ers, common shepherds, common woodsmen, common boat,”* town 
plow or common plow, town granary, town hall, town bull, town 
horse, town dog, and other domestic animals, the hayward and the 
fieldsmen.*° 

The significance of such terms as commune, communiter and 
communitas, so frequently met with in the early records of the 
English towns and humble Court Baron and Court Leet, thus be- 
comes apparent, and it is small wonder that Sir Martin Wright, 
at the close of his treatise on Tenures, was led to remark on the 
frequency of the words la commune — tote la commune d’ Engleterre— 
le commonaltie — tout le commonaltie — et communaute de la terre — 
communitas regni — commun de tout le royalme — common assent — 
common accorde — etc., in the old statutes and expressed surprise 





29; POLLOCK AND MAITLAND, History OF ENGLISH LAW, p. 625, n. 1. 
30 See generally WEBB, supra, pp. 47, 79, and compare infra, n. 33; also BADEN- 
Powe t, “A Study of the Dakhan Villages, their Origin and Development,” JouRNAL 
OF THE Royat Asratic Society, 1897, p. 239. The staff of artisans remunerated by 
haks or fees levied on cultivated land and residental sites, is said to include assayer, 
priest, tailor, water-carrier, headman’s messenger, gardener, musicians, oil-seller, 
carpenter, blacksmith, shoemaker or tanner, barber, washerman, potter and astrolo- 
ger, etc. 
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at the tenacity and fondness of our ancestors for the word commune. 
But there is no real occasion for surprise. We have only to reflect 
that the gifts and apportionments of William the Conqueror were 
fitted into the Village Community system; that the holdings of the 
lords were often intermixed with those of the villagers and all held 
by the same title; that it both preceded and survived the “manorial 
system” and feudalism under which it was submerged but not de- 
stroyed,® in order to appreciate that these are conceptions which 
are to be reckoned with to-day despite the difficulty which we have 
in realizing that the civilization under which we live in addition to 
its newness is “a rare exception in the history of the world.” This 
observation applies to America no less than to Europe, for as sug- 
gested above and shown at some length in the note, the Village Com- 
munity flourished in the new world as it had in the old.* It would 





31 Quoted in 1 MEREWETHER & STEPHENS, HisToRY oF BOROUGHS AND MUNICIPAL 
Corporations (London, 1835), p. 442. 

% See generally VinoGRADOFF, GROWTH OF THE MANOR, pp. 361, 362; MAITLAND, 
DoMESDAY Book AND BEYOND, pp. 519, 520. 

% In Charlestown, Massachusetts, John Penescot has a dwelling house, yard and 
garden, and three acres of arable land in the “line feilde”; Robert Cutler, a dwelling 
house and garden plot and two acres of arable land in the “east feilde,” one acre 
of meadow in the “high feilde meade,” “‘milch cowes comones one and a haulfe,” 
one acre of meadow “in the meade at Wilsones Pointe,” 10 acres of wood land in “ mis- 
tick feilde,” and 63 acres in “‘ water feilde”; George Bunker has “one little house with 
a garden plot” and twenty-one scattered tracts of arable, meadow, marsh and wood- 
land as follows: two of one acre; three of two; four of three; two of four; three of 
five; two of six; one of seven; two of ten; one of seventy; and one of two hundred 
seventy acres; also “comones for fiffteene milch cowes”.— CHARLESTOWN LAND 
Recorps (Record Com.), pp. 10, 28. 

Salem had its common meadow, common woodland and common pasture. Both 
there and in Plymouth “it was long customary in town meeting to assign lots where 
men should mow for one year or a longer period.”” In 1636 certain lands were “reserved 
for the Commons of the towne to serve it for wood and timber.” The cattle were driven 
in the morning to the great Cattle Pen, at the gate of which the town herdsman stood 
waiting to drive them afield and return them in the evening to each owner either in 
his private yard or at the common cow houses. There were instances of the town 
cow, town sheep, town dog and a town horse. Artisans were impressed to help at 
harvest time. “Village Communities of Cape Ann and Salem,” Jouns Hopkins 
Unrversity Stupres, July and August, 1883. 

The Town Records of Boston, Dorchester, Charlestown and Plymouth, and the 
colonial records of Massachusetts and New York, among others, contain an abundance 
of further evidence along the same lines. See also Macey’s Account of Nantucket, 
Massachusetts Historical Collections, vol. 3, rst series, p. 155 (A. D. 1794). 

An interesting confirmation of the world-wide range of the village community may 
be found in the records of controversies arising out of Spanish land grants in New 
Mexico. See, for example, Bond v. Barela’s Heirs, 229 U. S. 488, 491 (1913), and the 
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be difficult in fact to name a single phase of ancestral practice that 
is not found repeated in one or more of the colonies. A bond of 





further statement of fact below in 16 N. Mex. 660, 666, 120 Pac. 707, 708 (1911); 
United States ». Sandoval, 167 U. S. 278 (1897); Rio Arriba Land & Cattle Co. 
v, United States, 167 U. S. 298 (1897); and United States v. Pena, 175 U. S. 500 
(1899), in all of which cases, however, the presence and nature of the institutions 
were apparently unrecognized either by court or counsel. In Bond ». Barela, the 
original giving of possession to the settlers is described by the officer appointed to 
the task as follows: “I took them by the hand, walked with them over the land; 
they cried out, pulled up weeds, threw stones, as required by law; and having placed 
the new settlers in possession of said lands, I gave them the title and vocation they 
should have in the settlement, which bears the name aforementioned. . . . And 
the first proceedings having been noted, I proceeded to establish the boundaries as 
contained in the first petition . . . at which principal boundaries I ordered them to 
perpetuate their existence with permanent landmarks, pointing out to them, also, 
as a means of good economy, their common pastures, water and watering places 
and uses and customs for all, to be the same without dispute, with the condition that 
each one is to use the same without dispute in equal portions, the richest as well as the 
poorest; and by virtue of what has been ordered, I pronounce this royal possession 
as sufficient title for themselves, their children, heirs and successors, to hold their 
lands now and forever at their will; directing them, as I do direct them, to settle the 
same within the time prescribed by the royal ordinances: and for their greater 
quietude, peace, tranquility and harmony, I proceeded to point out the land each 
family should cultivate, each one receiving in length a sufficient quantity to plant one 
fanega of corn, two of wheat, garden and house lot, as follows”’: 

In United States v. Sandoval, supra, pp. 278, 287, the corresponding official reports : “I 
measured the whole tract of it from north to south and then proceeded to lay off and pro- 
vide the several portions, with the concurrence of all parties interested, until the matter 
was placed in order according to the means myself and the parties interested deemed the 
best adapted to the purpose, in order that all should be satisfied with their possessions, 
although said land is very much broken on account of the many bends in the river. 
And after the portions were equally divided in the best manner possible I caused them 
to draw lots, and each individual drew his portion. . . . a large portion of land 
(remains) to the south, which is very necessary for the inhabitants of this town who 
may require more land to cultivate, which shall be done by the consent of the justice 
of said town who is charged with the care and trust of this matter, giving to each one 
. . . the amount he may require and can cultivate.” ... 

In United States v. Pena, supra, pp. 500, 504, the alcalde gave the people to under- 
stand “that the pastures, forests, waters and watering places are in common.” 

The following record of the allotment of meadow land in the Town of Plymouth 
for the year 1633 is of much historical and legal interest. PLtymoura Cotony REc- 
ORDS, vol. 1, pp. 14, 15. ‘Orders about mowing of Grasse for the p'nt Yeare, 1633. 
July x. 

“Inpr. It was agreed that M* Will(iam) Collier mow the medow ground lying 
between y® west side of the brooke at Mortons Hole, & to the ground of Jonathan 
Brewster. 

“2. That Capt(ain) Standish mow the end(es) of the grownd(es) belonging to 
Edward Bumpasse & Will(iam) Latham, insteed of that M* Collier hath, & he for- 
merly mowed. 
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kinship unites the Babylonian ugaru, the Hebrew migrash, and the 
Russian Mir, with Boston Common.* 

As might be expected, the underlying significance of the principles 
and ideas which have been set forth has been variously interpreted. 
Maine would see in them a reflection of notions of family inter- 
dependency, collective ownership and subjection to a patriarchal 
power; *® Pollock and Maitland, individualism im excelsis,*® and 
Vinogradoff “‘communalism” and “equality.”*’ But however 





“It. That Franc(es) Sprague mow at the Eagle, & about his owne ground where 
he mowed last yeare. 

“It. That Will(iam) Basset mow at the end(es) of his owne ground. 

“Tt. The watering place & thereabout for M™ Fogg & M™ Weston, M* Combs, 
together w® that M™ Weston, Joh(n) Fans had last yeare. 

“It. For Goodman Cutberd at Wellingly, & y* he mowed the last yeare. 

“It. For Joseph Rogers that w°" he mowed last yeare. 

“Tt. To Joh(n) Wynslow, Allerton, M*™ Fuller, Wid® Wright, & Joh(n) Adams that 
wh M’ Gilson mowed last yeare, & the rest adjoyning unmowed. 

“It. To Lieutenant Holmes that w® is against his ground. 

“It. To Stephen Tracy win his owne ground. 

“It. To Manasseh Kempton that at the Iland Creeke abutting upon Stephen 
Tracies ground & Edmund Chandlers. 

“It. To Tho. Prence that w°® was mowed last yeare for M™ Hatherly & Manas- 
seh Kempton, at Jones River. 

“It. To M* Smith y* he mowed last yeare. 

“It. To M® Williams y* w°® Fr. Eaton cutt last yeare, except y* at the upp’ path, 
w*t some by him at home. 

“Tt. To Christopher Wadsworth & Will(iam) Wright where they mowed last 
yeare, & at the upp™ path where Franc(es) Eaton mowed last yeare. 

“Tt. For the stock of cattle belonging to the pore, where they cutt last yeare. 

“It. For Edw. Wynslow that against his own ground, & from the marsh over 
against Slowly House up the river. 

“Tt. That M™ Warren & Rob* Bartlet mow where they did last yeare, & the 
marsh adjoyning, as high as Slowly Howse. : 

“It. That George Sowle mow for a cow neere his dwelling howse. 

“Tt. That M* Hopkins & Tho. Clarke . . . . where they mowed last yeare, 
except George Sowles cow, as before appointed.” 

% SCHAEFFER, supra,ch.11. The fallahin or peasants of modern Palestine are said 
to hold their pasture lands and threshing floors in common. 

% Marne, Earty History or Institutions (London, 1875), p. 2. “There is also 
fresh evidence that the more backward of the outlying Slavonic societies are consti- 
tuted upon essentially the same model (village community); and it is one of the facts 
with which the Western world will some day assuredly have to reckon, that the po- 
litical ideas of so large a portion of the human race, and its ideas of property also, 
are inextricably bound up with the notions of family interdependency, of collective 
ownership, and of natural subjection to a patriarchal power.” 

% y History oF ENGLisH Law, p. 623. 

37 VILLAINAGE IN ENGLAND, pp. 237, 238: . . . “Even when the shifting, ‘ideal’ 
share in the land of the community had given way to the permanent ownership by 
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this may be, it seems at least to be evident that wherever men have 
collected in communities under conditions of equality under the 
law (a condition formerly more or less restricted but now in theory 
at least almost universal), they have insisted on freedom of economic 
opportunities, have found that the greatest liberty of all was obtained 
by the management and enjoyment collectively of a considerable 
portion of property and have placed emphasis on “use” and not 
on “possession.” This attitude has not been found inconsistent 
with differences in wealth, or with the enjoyment by each of the 
result of his own efforts, but on the contrary has been considered 
the means by which such enjoyment might be best effectuated.** 
Nor has society been reduced thereby to a dead level; there have 
always been “‘all sorts and conditions of men.” The history of the 
Village Communities proves conclusively that almost as soon as 
communities are formed, the principle is recognized that the land 
is charged with obligations for the benefit of the whole, just as when 
a man enters trade he is to carry on that trade under the ancient 
law of England with due regard to the general welfare. A compari- 
son of the early history of Village Communities and the early his- 
tory of the trading towns in England shows that the same princi- 
ples of law and theories of public interest governed both. 

It is clear, therefore, that trade, labor, capital and even land have 
been treated as matters of common, that is, public, interest over a 
large portion of the globe, that land indeed is still so treated by a 
large portion of mankind, and that the ideas reflected in this treat- 
ment were early embodied in the common law. But in order to 
show that these facts have a present interest, it is necessary to 
go further. 

Within the memory of men now living novel ways and means of 





each member of certain particular scattered strips, this permanent ownership did by 
no means amount to private property in the Roman or in the modern sense. The 
communal principle with its equalising tendency remained still as the efficient force 
regulating the whole, and strong enough to subject even the lord and the freeholders 
to its customary influence. By saying this I do not mean to maintain, of course, that 
private property was not existent, that it was not breaking through the communal 
system, and acting as a dissolvent of it. I shall have to show by-and-by in what ways 
this process was effected. But the fact remains, that the system which prevailed upon 
the whole during the middle ages appears directly connected in its most important 
features with ideas of communal ownership and equalised individual rights.” . . . 

*8 Compare KorKunov, GENERAL THEORY OF Law, Modern Legal Philosophy 
Series, vol. 4, pp. 251-253. 
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communal existence have sprung up, and conceptions such as 
have been described are to-day remote from our thoughts. The 
principles of conduct which naturally follow from their recognition 
are disregarded in fact no less than in theory, and we live under 
conditions that appear to have no resemblance to or connection 
with those that have gone before.*® We are not however without 
our censors and apologists, and many explanations of the changes 
in conditions and in legal interpretation and theory have been 
advanced. 

The explanations of the changes in conditions are only less 
numerous than the solutions that are suggested for the prob- 
lems to which they give rise, and vary from capitalism, division 
of labor and invention of machinery to abuses on the part of 
those in power. Capital, however, appears both as a cause and 
a consequence as the radius of business operations extends be- 
yond the possibilities of simple barter, and represents the sav- 
ings of the community available for reproduction. Machinery 
stands in the same double relation, and it is quite impossible to say 
whether the economic and social changes have led to the invention 
and installation of mechanical devices or whether the converse is 
the truth. We find division of labor in all ages and under all con- 
ditions of existence, in the Village Community, the medieval city 
and the trading town no less than in our modern civilization. From 
Plato downward the beneficence of division of labor has been ex- 
tolled and since Darwin’s time economists and sociologists have 
dwelt with fondness on the biological analogies.“ 

The changes in the law have also been variously explained. It is 
said with much ingenuousness “that our ancestors when they came 
into this new world claimed the common law as their birthright and 
brought it with them except such parts as were judged inapplica- 
ble to their new state and condition.” “ Another favorite explana- 





89 For an analysis of these conditions as seen by a foreign jurist, see Pic, 
Traité ErémMenTArRE DE LEGISLATION INDUSTRIELLE (4 ed., 1912); p. 14. 

40 As e. g. by Marshall, supra, p. 241. 

41 Commonwealth v. Knowlton, 2 Mass. 530, 534 (1807). See also Carew v. Ruther- 
ford, 106 Mass. 1, 14, 15 (1870). 

Cf. Cootey, ConsTITUTIONAL Limitations, 7 ed., 870-890, and the guarded dis- 
cussion of the police power. Dealing with the regulation of prices, the learned author 
says: “The price of wages was oftener regulated than that of anything else, the local 
magistrates being generally allowed to exercise authority over the subject. The 
practice was followed in this country, and prevailed to some extent up to the time of 
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tion has to do with the adoption of American constitutions. But 
we have shown in the previous study how and why the old common- 
law idea of business was lost sight of, and that need not’be repeated 
‘here. In this connection the difficulties were shown into which the 
laws of business have been brought through the attempt to use the 
old laws after this idea had fallen into desuetude. How lately 
the common-law theories were held and how easily the current 
might have been kept in its old channel by a firm adherence to 
first principles, is evidenced by the cases in the note.” The 


independence. Since then it has been commonly supposed that a general power in 
the State to regulate prices was inconsistent with constitutional liberty.” This state- 
ment is often cited as authority for the proposition that the adoption of the American 
constitutions worked a transformation in the laws. But the statement is not author- 
ity for that proposition and the idea itself is an illusion. The fact is that one of the 
most drastic laws of this kind ever enacted was passed by New York after the Declara- 
tion of Independence on the recommendation of the Continental Congress to all the 
States. See e. g. Laws or New York, ch. 43 (1780), entitled “An Act for a General 
Limitation of Prices, and to Prevent Engrossing and Withholding in this State.” 





Other States possessed similar acts. 
# Bostcn and Roxbury Mill Corporation ». Newman, 12 Pick. (Mass.) 467, 477 
(1832). Putnam, J.: ... “But it is said that the analogy (turnpikes) fails, when 


applied to laying bare the flats, in order to get the water power for mills, because the 
public have no right in respect to the manufactories, as they have to travel upon the 
turnpike roads. But the public may be well said to be paid or compensated in the 
one, as well as in the other case; and are benefited by the one improvement as well as 
the other. Take the grist-mill established in this city, as an example. Is it of no 
benefit to have the corn ground near to the inhabitants, rather than at a distance? 
‘But you cannot compel the miller to grind your corn for the toll, as you may the pro- 
prietors of the turnpike to let you travel over the road for a toll.’ If there be not an 
actual, there is a moral necessity imposed upon the owner of the mill, to accommodate 
the public to the extent of his power. Who ever heard of a refusal? And in regard 
to the manufacturing establishments, is it nothing to the public that great numbers of 
citizens have the means of employment brought to their homes? And are not the 
proprietors obliged to give employment? They cannot carry their works on without 
labor, and who that is disposed to industry and that kind of employment, is prevented 
from its exercise? This becomes a matter of interest which will certainly direct and 
govern the parties. And it is among the most pleasant considerations attending this 
branch of the subject, that the interest or benefit arising from manufacturing estab- 
lishments is distributed quite as much, and oftentimes more, among the laborers and 
operatives, than among the proprietors of the works.” 

Columbus Mills v. Williams, 11 Ired. (N. C.) 558, 561 (1850): Pearson, J.: 
. . . “Political and other collateral considerations are apt to connect themselves 
with the subject of corporations, and thereby give to it more importance than it de- 
serves as a dry question of law; and the unusual amount of labor and learning, bestowed 
on it, has tended to mystify rather than elucidate the subject. Divested of this mys- 
tery, and measured in its naked proportions, a corporation is an artificial body, pos- 
sessing such powers, and having such capacities, as may be given to it by its maker. 
The purpose in making all corporations, is the accomplishment of some public good. 
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same causes, however, operated in the cases of labor, capital, and 
land as in the case of business and the same results have been 
produced. 

For relief from the harsh phases of modern and especially indus- 
trial life, some yearn for a return to former conditions,” while 
others would reconstruct society after plans of their own. In the 
search for guiding principles Berolzheimer and other civilians would 
invoke the aid of legal and economic philosophy. But the English 
and American lawyer will neither forget nor disregard the lessons 
of experience and will turn with renewed eagerness to the long 
record of the common law. The old conditions have passed away, 
never to return, and the changes that have occurred were in the 
main natural and inevitable and due to the growth of acquaintance 
and intercourse by and among peoples, the spread of knowledge, 
the decay of tribal and racial prejudices, the expansion of ideas and 
the increase in desires and the demand for the means of satisfying 
them.“ The Village Community was bound to pass away, as to- 
day it is in the process of breaking up in Russia despite the belief 
of Russian scholars that in the Mir they have the key to the 
mitigation of the proletarianism that is said to menace the western 


world.“ The Inclosure Acts, whatever individual motives may 





Hence, the division into public and private has a tendency to confuse and lead to error 
in the investigation; for, unless the public are to be benefited, it is no more lawful 
to confer ‘exclusive rights and privileges’ upon an artificial body, than upon a private 
citizen.” 

Hazen v. Essex Company, 12 Cush. (Mass.) 475, 477 (1853). Shaw, C. J.:... 
“The establishment of a great mill-power for manufacturing purposes, as an object of 
great public interest, especially since manufacturing has come to be one of the great 
public industrial pursuits of the commonwealth, seems to have been regarded by the 
legislature and sanctioned by the jurisprudence of the commonwealth, and, in our 
judgment, rightly so, in determining what is a public use, justifying the exercise of the 
right of eminent domain. See St. 1825, c. 148, incorporating the Salem Mill-Dam 
Corporation; Boston and Roxbury Mill-Dam Corporation v. Newman, 12 Pick. 467. 
The Acts since passed, and the cases since decided on this ground, have been very 
numerous.”. . . 

# Cf. THorotD Rocrrs, Srx CENTURIES OF WoRK AND WAGES, ch. 15. 

4 Cf. CUNNINGHAM, GROWTH OF ENGLISH INDUSTRY AND COMMERCE, Early and 
Middle Ages, p. 533. . . . “Both in rural and in industrial areas the household was 
ceasing (18th century) to be the unit of organization, and market considerations were 
becoming paramount; in towns the change is marked by decay of gilds; in rural dis- 
tricts by the extinction of villainage.”” See also VINOGRADOFF, VILLAINAGE IN ENG- 
LAND, pp. 180, 181. 

4 See WALLACE, RussiA, pp. 107, 587; HECKER, Russian SocroLocy, Columbia 
University Studies, vol. 67, no. 1 (Nov. 1915). 
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have been, were necessitated by economic considerations “ and 
the small industries represented by the gildsmen, where every man 
if not the master of was at least closely identified with a complete 
economic.cycle and in physical control of the complete turnover 
of his investment, were certain to succumb. The irresistible 
character of the forces at work is evident from the fact that they 
are still active. We need only refer to the swelling urban popu- 
lations, the Trust, the department and chain store, the mail-order 
establishment, and the operation and effect of modern advertising. 
But although conditions have changed, and doubtless will continue 
to change, the principles of law controlling as between man and 
man have not changed and are to be found to-day the same as in 
past ages, in the common law. 

At common law the relations of capital, labor and business are 
public in every detail and not alone in respect to “the public safety, 
the public health and the public morals.” The problem presented 
has to do with the relations of the community to those of its mem- 
bers who work, and of those workers to the community which they 
serve. It is not confined to the manufacturing industries as De 
Tocqueville seems to have assumed,‘ but is associated with busi- 
ness, and finds illustration in the bank and the department store, 
with their complements of clerks, no less than in the factory and 
the mine with their swarms of wage earners and the railroad with 
its thousands of employees. All of these are engaged in a public 
occupation at common law, but because the courts have looked 
upon business as private, and have otherwise approached the sub- 
ject from a singularly narrow point of view, little progress has been 
made in the solution of the legal problem to which the phenomena 
give rise. 

It is idle, therefore, in the face of these facts, to speak of “my 
business” and ‘‘/is business” in the literal sense in which those 
words are employed in the cases where they occur. The notion is 





# See 6 Encyc. Brit., pp. 779, 782, article “Commons.” 

47 See 2 DEMOCRACY IN AMERICA, ch. 20, entitled “‘How an Aristocracy may be 
created by Manufactures,” and in which he shows that the natural tendency of the 
manufacturing system is to produce a condition of society in many respects more 
severe than any that has preceded it. “The friends of democracy,” he says, in con- 
clusion, “‘should keep their eyes anxiously fixed in this direction; for if ever a per- 
manent inequality of conditions and aristocracy again penetrate into the world, it 
may be predicted that this is the gate by which it will enter.” 
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foreign to the conceptions of the period covered by the Village 
Community and the craft and merchant gilds. It is out of harmony 
with the common-law theory of business and contradicted by the 
actual facts of present-day business life. When a man under- 
takes a community service — a business (as at the present time 
he may freely do, unless he requires the assistance of the rest of 
the community by eminent domain or other grant of special privi- 
lege) — he thereby limits the freedom of the remainder of the com- 
munity by occupying to that extent the field of service which was 
before left open, excluding others therefrom, and dominating a posi- 
tion which might perhaps be “better supplied when he had made it 
empty.” That he is bound to exercise his calling “rightly and truly 
as he ought” and “‘to serve the publick as far as the employment 
extends,” are maxims of the common law made necessary by the fact 
that the community is entitled to its guid pro quo.* When the men 
of Plymouth were aggrieved by the ill grinding of their corn by a 
child “that has no descresion” and sent a committee to inform Cap- 
tain Church that they would “not allow of that lad to be ye Towns 
miller,” and that if he expected to hold the privilege of the stream 
he should carefully observe the conditions or “ye Town will take 
some other method to have their work done”; ** when they com- 
plained of the decay and disrepair of the grist mill and voted that 
“if the owners of sd mill will make sutable provision that ye sd 
mill may be repaired by ye next Town Meeting or in some way that 
ye Work may be Done in some short Time but if Delayed and noe 
Effectual Care be taken by that Time Then the Town will give 
liberty to some person or persons to sett up a mill to Doe ye Town 
Work’’; *° when the town of Boston granted liberty to set up a 
pump and to repair the well and ordered ‘“‘that in case any of the 
neighbours refuse to contribute to the charge of the sayd pump 
and well, itt shall bee in the power of those that have disbursed 
monyes for the same, to deny any others fetching water att the 
pump ”’;*! when the men of Boston granted liberty to erect a mill and 
provided that the ‘Towne will not allow any other common mill to 
be erected except the necessary occasion of the Towne shall require 





48 Cf. Fairfax Y. B. 8 Ep. IV. 18, pl. 30. 

49 Recorps oF Town or Piymouts, vol. 2, 192 (A.D. 1719). 
5° Tbid., 198. 

5! Boston Town Recorps (Rec. Com.) 141 (A.D. 1657). 














264 HARVARD LAW REVIEW 


it”; 5 when they granted permission to Captain Breedon and his 
associates to erect a wharf and highway and to enjoy the profits 
for twenty-one years provided that “‘it shall bee in the liberty of 
any inhabitant to come in as a partner in the same worke within 
six monthes after finishing the said worke, they paying their equall 
proportion of charge”; * when the humble Lord’s Court of Man- 
chester as late as the nineteenth century presented and fined mill 
owners for letting their cotton factories get into dirty condition * — 
in all these cases we find the sense of communal right and obliga- 
tion illustrated and the right itself enforced. That the members of 
the community have no interest in how profits from community 
services shall be divided, no right to participate in the rendering of 
that service, no control of the time, manner and conditions under 
which that service shall be performed, are seen to be at best modern 
ideas. And when we take into consideration the special legislation 





8 Tbid., 74 (A.D. 1643). 

8 Jbid., 156 (A.D. 1660). 

% Wess, ENGLISH LOCAL GOVERNMENT, supra, p. 110. 

55 When the handicaps under which they labored are taken into account, the 
ingenuity and effectiveness with which early communities dealt with their special 
economic problems seem to compare very favorably with that shown in modern 
times. See e. g. the “Rotation,” 7. e. order of grinding, in “Brehon’” Laws —Fein- 
eachas — (fifth century) 4 ANcrENT Laws oF IRELAND, pp. 217, 219... . “Eight- 
een days complete are in the rotation at the mill. Monday is due to the well, Tues- 
day to the pond, Wednesday and Thursday to the artisans, Friday and Saturday 
to attendance. The next Monday is due to the pond, Tuesday from the well to the 
pond, Wednesday and Thursday to the artisans, Friday and Saturday to attend- 
ance. Monday is due to the pond, Tuesday from the pond downwards, Wednes- 
day and Thursday to the artisans, Friday and Saturday to attendance. This is 
when it is rotation. But when it is acase of price, it is ten ‘screpalls’ that are charged 
on the well, and ten on the land from the well to the pond, and thirty ‘screpalls’ 
on the pond, and ten on the /and-pond downwards, all which amount to sixty ‘screpalls’ 
if it be arable land; if it be not arable land it is one-half of this, 7. e. five ‘screpalls’ 
on the well, and five from the well to the pond, and fifteen on the pond, and five from 
the pond downwards, all which amount to thirty ‘screpalls.? What is the reason 
that it is equal amount that is upon the lands when it is a rotation, excepting the 
pond, and that it is not equal amount when it is price (7. e. money that is paid)? The 
reason is, the men of the lands got their choice whether they would have rotation, or 
pay price, and the choice they took was rotation: one-third goes to the land and the 
things which belong to it, and one-third to the science of the artisans, and one-third 
to food and to rude labour, 7. ¢. a sixth to each. 

Monday to the well, a pleasant deed, 
Tuesday following to the pond, 
Wednesday, Thursday, prosperous assignment, 
Are given to the artisans; 
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with which modern communities surround business, the protective 
tariffs, the corporation laws with their guaranties of individual 
immunity from the consequences of failure or mismanagement, 
the bankruptcy laws and receiverships by which the community 
wipes off at a stroke the results of particular business adversities 
and absorbs the loss by distributing it over the whole range of in- 
dustry, the inappositeness of such expressions as “is business,” 
“his capital,” “interference with his business” becomes all the 
more apparent. “Capitalist” and “capitalism” also are but vague 
or figurative expressions, conveying no definite idea and capable 
of as many connotations as there are persons to employ them. 

The fact is that labor bears the same relation to business that 
capital does, but at the present time the workers are nowhere recog- 
nized in the cases as having a definite legal relation to and legal 
right in the business process. They are subject to dismissal with 
or without cause, have no voice in the management, no right to 
promotion, no right ‘‘to see the books,”’ no right in fact but that of 
taking or refusing the wage that is tendered them.® In theory at 


Friday and Saturday, fine the arrangement, 
Are assigned to the attendance, 

This is the peaceable ordering, 

The proper distribution of the first week. 
Monday and Tuesday, sweet remembrance, 
To the lands as far as the pond, 

And from the pond out, 

A different one does not occur. 

Wednesday, Thursday, of wonderful work, 
In this week go to attendance; 

Friday and Saturday, of mention least, 

To the artisans who superintend.” . 

See also MAITLAND, DomEspAy Book AND BEyonp, p. 144. . . . “Sometimes the 
ownership of a mill is divided into so many shares that we are tempted to think that 
this mill has been erected at the cost of the vill. In Suffolk a free man holds a little 
manerium which is composed of 24 acres of land, 14 acres of meadow and ‘a fourth part 
of the mill in every third year’: He takes his turn with his neighbours in the enjoyment 
of the revenue of the mill. We may even be led to suspect that the parish churches 
have sometimes been treated as belonging to the men of the vill who have subscribed 
to erect or to endow them. In Suffolk a twelfth part of a church belongs to a petty 
manerium which contains 30 acres and is cultivated by two bordiers with a single team. 
When a parish church gets its virgate by ‘the charity of the neighbours,’ when nine 
free men give it twenty acres for the good of their souls, we may see in this some trace 
of communal action.” 

5 Adair v. United States, 208 U. S. 161, 174 (1908). “While, as already suggested, 
the right of liberty and property guaranteed by the Constitution against deprivation 
without due process of law, is subject to such reasonable restraints as the common 
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least, labor everywhere, no matter how the question is presented, 
is considered only as a matter of contract. 

To-day it is chiefly under the head of labor difficulties — strikes, 
lockouts and boycotts — or under the head of the constitutionality 
of legislation designed to deal with the problems of Labor and Capi- 
tal that we meet with the topic in the reports if we except the sub- 
ject of business in its more external aspects — combinations “in 
restraint of trade,” monopolies, etc. — which has occupied such a 
large portion of the attention of American courts during the last 
quarter of a century. 

At the outset a marked lack of discrimination in the use and choice 
of materials which already lie at hand and the application of rules 
whose meaning is supposed to be understood, is to be noted. Cases 
like Bohn Manufacturing Co. v. Hollis*®" and Mogul S. S. Co. v. 
McGregor,®* which have to do with the combination of businesses 
or the relations of businesses to each other, are not distinguished 
from cases like Pickett v. Walsh, Temperton v. Russell® and 
Lawlor v. Loewe,™ which have to do with the relations of the workers 
to business, or cases like Gregory v. The Duke of Brunswick, which 
has nothing at all to do with business. Lately a new term, ‘‘com- 
petition,” has been pressed into service without legal definition, 
only to make confusion worse confounded. The ancient legal term 
damnum absque injuria is being employed in novel senses. That 


good and the general welfare may require, it is not within the functions of government 
— at least in the absence of contract between the parties — to compel any person in 
the course of his business and against his will to accept or retain the personal services 
of another, or to compel any person, against his will, to perform personal services for 
another. The right of a person to sell his labor upon such terms as he deems proper 
is, in its essence, the same as the right of the purchaser of labor to prescribe the con- 
ditions upon which he will accept such labor from the person offering to sell it. So 
the right of the employé to quit the service of the employer, for whatever reason, is 
the same as the right of the employer, for whatever reason, to dispense with the serv- 
ices of such employé.” 

57 54 Minn. 223, 55 N. W. 1119 (1893). 

58 21 Q. B. D. 544 (1888), 23 Q. B. D. 598 (18809). 

59 192 Mass. 572 (1906). 60 [1893] 1 Q. B. 715. 

1 209 Fed. 721 (1913); affirmed 235 U.S. 522 (1915). 

@ 13L. J.C. C. P. 34 (1843). 

%& Damnum absque injuria is a technical phrase, and properly used, implies either 
a conflict and compromise between equal rights, or right on one side and rightlessness 
on the other. Inasmuch as the courts look upon business as a purely private matter 
and regard a strike as an interference with it, it is evident that consistency and frank- 
ness require not the application of the principle of damnum absque injuria, but the 
statement that “This is legal damage, but we will deny relief.” 
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what is lawful when done by one can be unlawful when done by 
many is discussed on the assumption that the individual may be a 
match for one, but helpless against several, overlooking the fact 
that the converse may also be true, and the further fact that much 
may depend on the rules and regulations by which the matching 
is controlled. 

There are evidences, however, of changing views and a gradual 
recognition of the fact that, if the economic, social and legal prem- 
ises which underlie the decisions are sound, many of the decisions 
which justify strikes under certain conditions are unsound and that 
those which prohibit them absolutely can at least lay a greater 
claim to consistency. Law never considers power among those who 
are sui juris. It is a question of right and wrong, the antithesis of 
force, and only comes into existence when brute strength and power 
are made to submit to the peaceful and persuasive voice of reason. 
Damnum absque injuria has to do with that which has a direct re- 
lation to the advance of one’s own or the public’s legal right and 
interest and the principle cannot be invoked to justify interference 
with the right and interest of another party. “A man can damage 
me and not do.an unlawful act (injury), as if the sheriff arrests me, 
this is damage because he restrains me of my liberty, but this is not 
unlawful. So if an artificer gets more customers than another of 
the same art — as a money broker or a schoolmaster who has more 
pupils than another, because he is more learned — this is damage to 
the other but not unlawful because every one ought to prefer him- 


AT ition 
A strike cannot be justified on the ground of damnum absque 





* Cf. Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 439 (1911); also the 
reasoning of Bowen, L. J., and Lord Esher, M. R. in Mogul S. S. Co. ». McGregor. 

% Y. B. 12 HEN. VIII, 3 pl. 3: Brook, J.: “et ho(mm)e poit fair(e) dam(mage) a 
moy, et ne fair(e) injury; come si le Vic(ont) m(e) arreste, c(eo) est dam(mage), 
p(ur) c(eo) q(ue) il me restrain(e) de ma libertie, mes c(eo) n’est injury. Issint si un 
artificier acquir(e) a luy plusieurs customers que autr(e) de mesme l’art; come Scriv- 
ener, ou Schoolmaster qui ad plusieurs disciples que aut(re), p(ur) c(eo) q(ue) il e(st) 
plu(s) erudite, c(eo) e(st) dam(mage) a l’aut(re), m(e)s nemy injury, p(ur) ceo que 
chescu(n) doit preferr(e) luy m(esme), et n’e(st) punissable. Come si l(e) S(eig)n(eu)r 
bate s (on) villein, ou l(e) bar(on) sa fe(mm)e, ou on bate un ho(mm)e utlage ou 
traitr(e), ou pagan, ils n’auront acc(ion), p(ur) ceo que ils ne sont p(as) abl(e) de suir 
action: mes icy il ad pris non chie(n) et coment que soit chose de plaisir, uncore j’ay 
propriete en ceo.” 

For other examples see 1 Rott Asp. 107 pl. 11, 12,13, 15; Y.B. 11 Hen. IV, 47 pl. 
21; Y. B. 22 Hen. VI, 14 pl. 23; of. Y. B. 7 Ep. Ul, so pl. 25. 
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injuria or as lawful “competition” without at the same time ad- 
mitting an interest of the strikers in and to the business. A general 
social interest is not enough, for a right based on such an interest 
can never exceed the bounds of peaceful persuasion. 

A strike is not merely a simultaneous quitting of work in the ex- 
ercise of one’s own right not to work. The object of a strike is to 
exert such a compulsion as will compel surrender. A leading 
Massachusetts case ® frankly states the matter as follows: 


“Speaking generally a strike to be successful means not only coercion 
and compulsion which, for practical purposes, are irresistible. A success- 
ful strike by laborers means, in many if not in most cases, that for practi- 
cal purposes the strikers have such a control of the labor which the 
employer must have that he has to yield to their demands. .. . 

“The effect of this (the action of the strikers) in the case at bar ap- 
pears to be that the contractors are forced against their will to give the 
work of pointing to the masons and bricklayers. But the fact that the 
contractors are forced to do what they do not want to do is not decisive 
of the legality of the labor union’s acts. That is true wherever a strike 
is successful. . . . 

“Further, the effect of complying with the labor union’s demands 
apparently will be the destruction of the plaintiffs’ business. But the 
fact that the business of a plaintiff is destroyed by the acts of the de- 
fendants done in pursuance of their right of competition is not decisive 
of the illegality of the acts 


This doctrine naturally required limitations if the semblance of 
law was to be preserved and the court effected the compromise by 
limiting the “right” to the particular employer with whom the 
dispute existed,” thus greatly weakening, if not neutralizing, the 
decision’s seeming measure of altruism. But, as intimated, this 
inconsistent and unsatisfactory handling of labor controversies by 
the courts is coming to be recognized by the courts themselves. In 





® Pickett v. Walsh, 192 Mass. 572, 581, 584 (1906). 

67 Pickett v. Walsh, supra, pp. 587, 588: . . . “In our opinion organized labor’s 
right of coercion and compulsion is limited to strikes against persons with whom the 
organization has a trade dispute; or to put it in another way, we are of opinion that a 
strike against A, with whom the strikers have no trade dispute, to compel A to force 
B to yield to the strikers’ demands, is an unjustifiable interference with the right of 
A to pursue his calling as he thinks best. . . . It is settled in this Commonwealth by 
a long line of cases that a defendant is liable for an intentional and an unjustifiable 
interference with the pursuit on the part of the plaintiff of his calling, whether it be 
of labor or business.” . . . 
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a late federal case dealing with a threatened boycott, Judge Hough, 
while stating that it was useless to parade the decisions bearing on 
such controversies, because reconciliation was impossible, went on 
to say: 


“ , . . In the United States Courts for this circuit, National Fire- 
proofing Co. v. Mason Builders’ Ass’n, 169 Fed. 259, 94 C. C. A. 535, 26 
L. R. A. (N. S.) 148, is controlling. It accepts the New York cases fully, 
piously regrets the injuries committed, and writes the epitaph of litiga- 
tion such as this by declaring that, when equal rights clash, equity is 
helpless. This is true; it would have been just as true to point out that 
the result of legalizing strikes, lockouts, and boycotts under any cir- 
cumstances must be that those who understand the use of such legal 
tools can always keep within the law and accomplish their main purpose 
while inflicting all necessary ‘incidental’ injury.” 


The Coppage case ® recently decided by the Supreme Court 
illustrates perfectly the present legal conception of labor, and of its 
relation to capital and to business, and it would be difficult to find 
a case showing greater confusion in the law or one showing more 
clearly that this confusion is due solely to the inability to recognize 
the public nature of labor and capital. The question presented was 
whether an employer could require or “coerce” an employee as a 


condition of securing or continuing in employment to enter into 
an agreement not to become or remain a member of a labor union. 
The Supreme Court had already held in the Adair case ”° that the 
employer could discharge an employee for that reason or for no 
reason, and unless the cases were distinguishable or the Adair case 
was to be overruled there was no occasion for extended discussion. 
The Kansas court in sustaining the statute involved had distin- 
guished the Adair case, but there was a vigorous dissent by one of 
the Justices, who said that: 


“The law obviously was not passed because any person seriously 
believed its enforcement would result in real benefit to the laboring men 
or to labor unions. It is like the old soldier’s preference law, and similar 
enactments, ‘that keep the word of promise to our ear and break it to 
our hope.’ After reading the majority opinion, members of labor unions 
may rest for a time under the delusion that the legislature, in the exercise 





68 Gill Engraving Co. v. Doerr, 214 Fed. 111, 121 (D. C., S. D., N. Y., 1914). 
6° Coppage v. Kansas, 236 U. S. 1 (Jan. 1915). 
7 208 U. S. 161 (1908). 
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of the police power, has reached out its strong arm to shield the labor- 
ing man from the attempts of his employer to deprive him of the right 
to become and continue a member of a labor union, and that the con- 
struction placed upon the act by the court has made the legislation effec- 
tive to accomplish the purpose, but a perusal of former decisions of this 
court will cause the delusion to disappear.” ™ 


The statute was declared unconstitutional by the Supreme Court 
in a majority opinion in which the Adair case was followed and 
reaffirmed, but two Justices, who may be designated as the minority 
Justices, and a single Justice filed separate dissents arguing in favor 
of the constitutionality of the law. The minority argued that the 
Adair case was distinguishable — that here the legislature had 
simply made a certain kind of condition in a contract illegal — a 
type of legislation of which there were many examples and from 
which this case was not so dissimilar as to require the statute to be 
held unconstitutional; but no effort was made to make any practi- 
cal distinction between the two cases. The single Justice, who had 
dissented in the Adair case, dissented in this one, and for the 
reason that: 


“In present conditions a workman not unnaturally may believe that 
only by belonging to a union can he secure a contract that shall be fair 
to him. . . . If that belief, whether right or wrong, may be held by a 
reasonable man, it seems to me that it may be enforced by a law in 
order to establish the equality of position between the parties in which 
liberty of contract begins.” 


But the majority and the minority Justices, like the Judges in the 
court below, were evidently unwilling to rest their decision on 
technical grounds and the discussion took a wide range in which the 
rights of an employee to join a union, the rights of employers to 
organize, the comparative rights of employer and employee as 
contracting parties and the inequality of the position, the public in- 
terest in trade unions and the menace to the personal rights of labor- 
ers were adverted to, but no issues were joined under any of these 
heads. All of the Justices assume that they are dealing with a con- 
tractual relation. To the majority this statute has no conceivable 
relation to the police power, and so “interference” with the em- 
ployer’s rights is without precedent and unwarranted. The minor- 
ity hold that the statute does not interfere with the liberty of 


” 236 U.S. 1, 26-7 (1915). 





7 87 Kan. 752, 760 (1912). 
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contract any more than some other statutes which have either 
been held or would undoubtedly be held good. 

The decision is important. As the minority observed, it not only 
invalidates the legislation of Kansas but necessarily decrees the 
same fate to like legislation of other states of the Union, comprising 
altogether nearly half the population of the United States. But its 
importance does not lie so much in its immediate as in its remote 
effects, and in the things which are left to be decided rather than in 
those which are decided. The underlying difficulty lies in the op- 
posite conceptions of public interest, and the same is true of Pickett 
v. Walsh and most of the other labor cases. In Pickett v. Walsh the 
court looks at capital as the private interest of a few individuals and _ 
at labor as the private interest of a few other individuals, which 
interests conflict or compete, whereas in fact, and at common law, 
labor and capital cannot compete or conflict. So in the Coppage 
case the difficulties the Justices meet are due to their failure to dis- 
tinguish between the rights of an individual who hires men and of an 
individual who is hired as contrasted with the communal right with 
respect to the capital and the labor. The essential question is not 
whether a laborer hasaright to join an organization or a business man 
to hire on any terms he chooses, but it is whether the community has 
any interest in the labor and capital applied to business. The fact 
is that the members of the community, who perform its business 
functions, are but as “links in a long chain” into which the very 
spirit of progress fashions them. If one link has no claim against the 
other links, no interest in their integrity, no right to insist that each 
perform its function “‘as it ought,” the whole basis for the association 
ceases to exist and the association itself becomes farcical and absurd. 

To-day the situation of the dispensable members of businesses is 
in these respects, as we have seen, one of rightlessness under the 
law, and often it is claimed of economic subjection, resembling in 
this respect the condition of the serfs of the middle ages “‘ who did 
not know in the evening what they were to do the next day.” 
The serf as known in England had many rights, he was not a slave,” 





7% Bracton, De Lecrsus ANGLIAE (Ed. London, 1640), p. 26: “Est enim purum 
villenagiu(m), 4 quo praestatur servitiu(m) incertum & indet(er)minatu(m), ubi 
sciri non poterit vesperé, quale servitium fieri debet mané, vz. ubi quis facere tenetur, 
quicquid ei praeceptum fuit.” 

% Compare POLLOCK AND MAITLAND, 1 History OF ENGLISH Law, p. 429. VINO- 
GRADOFF, VILLAINAGE IN ENGLAND, pp. 43 é¢ seq., 152. 
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but so far as his means of livelihood were concerned he might have 
been better off if he had been a slave, for then it would have been 
necessary for his lord and master to supply him with the means of 
sustenance. 

From this review it will be seen how far the solution of the prob- 
lems of labor and capital lies from “doing something”’ for labor or 
from schemes of profit sharing dictated by selfish or even human- 
itarian motives. It is not a matter of coddling, mollifying, or favor- 
ing any particular person or group of persons, but is solely con- 
cerned with discovering, recognizing, and respecting the rights of 
the members of the community, each in his degree. So long as any 
problem of labor or capital or business is treated in law merely as 
a problem between individuals, the common law cannot be en- 
forced and the real evils which produce those problems cannot be 
remedied except by legislation. 

It will also be seen how large a measure of correct principle is 
reflected in the legislation of the time — minimum wage and factory 
laws, workmen’s compensation acts and forms of social insurance — 
so large in fact as to suggest to enlightened “Capitalism” and 
Trade Unionism that much of the time and energy spent in test- 
ing the constitutionality of these laws in the courts might better be 
expended in legislative committee in the endeavor to perfect them. 
It remains for those charged with the interpretation of the law to 
respond in equal degree to the demands of modern conditions, and 
the pity is that they have not done so. To believe that the com- 
mon law is not adequate for every need is to fail to grasp the his- 
tory of the common law and to understand what the common law 
is. It was by the steady and peaceful process of enlightened deci- 
sion that the English judges swept away the condition of villain- 
age which society had outgrown and accomplished by the processes 
of law what was only achieved by a revolution in France and 
signalized by “‘a flourish of trumpets” in the emancipating decree 
of 1789. The common law is a living, a growing and an adaptable 





% Vinocraporr, “Villenage,” 28 Encyc. Brit., pp. 81,84: . . . “Itisa fact of first- 
rate magnitude that in the 15th century customary relations on one hand, the power 
of government on the other, ripened, as it were, to that extent that the judges of the 
king began to take cognizance of the relations of the peasants to their lords. The 
first cases which occur in this sense are still treated not as a matter of common law, but 
as a manifestation of equity. As doubtful questions of trust, of worship, of testa- 
mentary succession, they were taken up not in the strict course of justice, but as 
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system, not something completed and stored away in a by-gone 
age from which our immediate ancestors selected the choice por- 
tions for our guidance, and the earlier definitions of it by the law- 
yers and masters are also the best: “And Sir, the law is founded on 
reason, and that which is reason is law.” “Custom which runs 
through the whole land is the common law,” ” and “what thing is 
custom of the land but the law of the land.” 7° “Reason is the life 
of the law; nay the common law itselfe is nothing else but reason; 
which is to be understood of an artificial perfection of reason, got- 
ten by long study, observation and experience, and not of every 
man’s naturall reason.” 7? Blackstone’s statement that “the com- 
mon law is the perfection of reason” can thus be accepted without 
reservation in the sense that the perfection of reason is the common 
law. To say that reason is the common law and that custom is the 
common law is indeed to say the same thing, because what is cus- 
tomary is that which is accepted as reasonable under the cir- 
cumstances and is to that extent the law. In the process of 
centralization and concentration of law, particular customs must 
necessarily yield to general customs. And it is in the course of 
such a process that the interpretation and administration of a 


system of law are in danger of being dehumanized. Some imagina- 
tion must be employed to bring to consciousness the myriad rela- 
tions of everyday life that may be governed and controlled by a 
brief and highly concentrated statement of principle. It is in meet- 





matters in which redress was sorely needed and had to be brought by the exceptional 
power of the court of chancery. But this interference of 15th century chancellors paved 
the way towards one of the greatest revolutions in the law; without formally enfran- 
chising villeins and villein tenure they created a legal basis for it in the law of the realm; 
in the formula of copyhold — tenement held at the will of the lord and by custom of the 
manor — the first part lost its significance and the second prevailed, in downright con- 
trast with former times when, on the contrary, the second part had no legal value and 
the first expressed the view of the courts. One may almost be tempted to say that 
these obscure decisions rendered unnecessary in England the work achieved with such 
a flourish of trumpets in France by the emancipating decree of the 4th of August, 
1789.” 

7% Vampage, Y. B. 13 Hen. VI, 21 pl. 60: “Et Sir, le Ley est fond(e) de reason, et 
ceo q(ue) est reason est Ley.” 

7 Littleton, Y. B. 8 Ep. IV, 18 pl. 30: “Custome q(ue) courge p(ur) my tout le 
terre est common Ley.” 

78 Newton, Y. B. 22 HEN. VI, 21 pl. 38: “Quel chose e(st) custo(m)e de t(er)r(e) 
q(ue) le Ley de t(er)r(e). See also Fopteaces, Y. B. 35»Hen. VI, 53: “Dong common 
reason, qui est comon Ley est, que,” etc. 

7 Co., INsT., 97 0b. 




















274 HARVARD LAW REVIEW 


ing this test that courts and lawyers have shown their greatest 
weakness. 


“The jurists of whom Ihering made fun,” says Professor Pound in 
another place, “ have their counterpart in American judges who insist 
upon a legal theory of equality of rights and liberty of contract in the 
face of notorious social and economic facts. On the other hand, the 
conception of law as a means toward social ends, the doctrine that law 
exists to secure interests, social, public and private, requires the jurist to 
keep in touch with life. Wholly abstract considerations do not suffice to 
justify legal rules under such a theory. The function of legal history 
comes to be one of illustrating how rules and principles have met con- 
crete situations in the past and of enabling us to judge how we may 
deal with such situations in the present, rather than of furnishing self- 
sufficient premises from which rules are to be obtained by rigid 
deduction.” ® 


A justification of that uncompromising adherence to a theory 
of contract, to which exception is taken in the foregoing passage, 
is supposed by some at least to be found in the statement of Sir 
Henry Maine “that the movement of the progressive societies 
has hitherto been a movement from status to contract,” ® a state- 
ment which has received currency and been accepted as proof that 


it is such movement that makes societies progressive. How slight 
a foundation exists for such a position we have seen. In every 
community there are necessarily two relationships, one of individ- 
uals to each other and one of each to all the rest, that is, the 
community. Contract only deals with one — the relation between 
individuals. The other is represented by status. A contract, after 
all, is only an agreement to which the law attaches obligations 
under special circumstances, and, therefore, it does not explain 
obligations to say that the matter is a contract. The law has no 
difficulty in attaching obligations to a great variety of relations 
— they are “implied,” as it is said, or “imposed by law.” To im- 
pose particular obligations on particular persons in particular 
situations is not necessarily to enter upon an evening-up process. 
In the case of the ordinary contract between parties who are 
capable of contracting at all, the law does not impose any obliga- 
tions upon one which are not imposed equally on the other, but in 
the relation of employer and employee the law has interposed and 





80 26 Harv. L. REV. 140, 146. 8! MAINE, ANCIENT Law, p. 165. 
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still interposes in a great variety of ways, sometimes on the side 
of the employer, as by the fellow-servant rule, and sometimes on 
the side of the employee, as by the industrial insurance laws, 
anti-truck acts and many varieties of factory legislation. To fore- 
close the discussion with the statement that the case is one of con- 
tract is, therefore, to end the argument at the point at which it 
should begin. 

In the Village Community, in the old trading towns, the relation- 
ships between the individual and the community were visible and 
apparent, recognized by all and enforced by custom. So far as 
these customs were general they represent the common law. ‘The 
modern analysist,” says Maitland, “may insist that ‘the custom 
of the manor’ is not ‘law,’ but mere ‘positive morality’; but let 
him admit that it is positive morality conceived as law and little 
is left to quarrel over save words.” * The extension of the radius 
of business operations, the removal of the seats of governmental 
authority to distant points, resulted in the destruction of these 
customs and therefore they did not find expression in the written 
law. Again, it was only by slow degrees that the villain peasantry 
among whom these customs so largely prevailed obtained recogni- 
tion in the king’s courts. In fact during the period of rapid expan- 
sion and growth, of abounding fields of opportunity, the need it- 
self for the enforcement of many of the customs passed away and 
indeed we find statute after statute falling into disuse on this 
account. 

Yet it must be obvious that as population increases, cities grow 
in size and the struggle for existence becomes more and more intense 
with its consequent demands for larger or more efficient units, 
higher types of leadership and the highest order of skill, we return 
to a condition that is relatively the same as that which confronted 
the Village Community and the old trading town. The need for 
emphasis upon the relation of the individual to the community and 
the community to the individual again becomes apparent and must 
be impressed upon the ministers of the common law. The com- 
munity has the right to insist on law and order in industry no less 
than outside of it, but it is vain to expect order and at the same 
time to deny law. Industrial order can come only when the means 





% y SELECT PLEAS IN MANOoRIAL Courts, p. 163. 
% Cf. WEBB, INDUSTRIAL DEMOCRACY, pp. 244, 245- 
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are provided by which all these grievances based on a just concep- 
tion of communal interest which are now left to settle themselves 
outside the pale of the law may be disposed of within it. This is 
a task well within the bounds of possible accomplishment for the 
reason that once the nature of business and the attitude of the com- 
mon law toward it are understood not only by the courts but by 
the workers and by business men, there will be a natural tendency 
on the part of all parties to govern themselves accordingly, and 
the number of grievances will in consequence diminish. The de- 
cisions dealing with labor, capital, and business will themselves 
command increasing respect by mere force of the consistent ap- 
plication of intelligible principles, for the chaos and uncertainty 
that characterize this branch of the law to-day are largely due 
to the disregard of the fundamental principle of the common law 
that labor, capital, and business are all parts one of another, and 
collectively, we might almost say, are the community itself. 


Edward A. Adler. 
Boston, Mass. 
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| this article are considered: the restrictive safeguards against 

misuse of the pledge which circumscribed the common law 
pledgee; to what extent these limitations have been and may 
be overcome by agreement in the modern instrument of pledge; 
instances in which broad powers therein conferred have suggested 
to the grantee opportunities for improper advantage to himself, 
and how the courts have interposed to prevent fruition of such 
schemes. 

The duties imposed by law on a pledgee, with respect to secur- 
ity left with him, are designed to prevent loss, fraud or oppression.! 
Thus, by way of example, he must keep the pawn and not use it, 
unless it would be the better for use.* He may not sell it before 
default,‘ and no evidence of custom to the contrary can justify 
him in so doing;® nor may he repledge it.® 

In early times, the pledge could not be foreclosed except under 
judicial process,’ and this rule still prevails in other systems of 
law.’ It has long been ‘authoritatively adjudged, however, in our 
own, that the pledgee, on default, may sell the pledge, without 
judicial intervention, at public sale;® provided, in the case of 
obligations not maturing at a time certain, he makes demand for 
payment, and in all cases, also makes demand for redemption, 





1 Union Trust Co. v. Rigdon, 93 Ill. 458, 468-9 (1879). 

2 Jones, COLLATERAL SECURITIES, 3 ed., 598, § 501; Lawrence ». Maxwell, 53 
N. Y. 19-22 (1873); Union Trust Co. ». Rigdon, supra, p. 465. 

* ; Cmtty’s BL. Comm., 19 London ed., 451 n. 

4 Commonwealth »v. Althause, 207 Mass. 32, 42, 93 N. E. 202, 204 (1910). 

5 Markham v. Jaudon, 41 N. Y. 235 (1869); Oregon, etc. Co. ». Hilmers, 20 Fed. 
717 (1884). 

6 Warfield ». Adams, 215 Mass. 506, 515, 102 N. E. 706, 710 (1913); Skiff ». 
Stoddard, 63 Conn. 198, 218, 26 Atl. 874, 880 (1893); Wood ». Fisk, 109 N. E. (N. Y.) 
177 (1915). 

7 Cortelyou v. Lansing, 2 Caines Cas. (N. Y.) 200, 202 (1805), per Chancellor 
Kent; Wilson ». Little, 1 Sandf. (N. Y.) 351, 357 (1848); Smith ». Shippers’ Oil Co., 
120 La. 640, 658, 45 So. 533, 539 (1907). 

8 Cortelyou v. Lansing, supra. ; 

® Wheeler v. Newbould, 16 N. Y. 392, 401-2 (1857); Jones, CoLLATERAL SE- 
CURITIES, 3 ed., 724, § 602. 
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giving reasonable notice of time and place of intended sale.’ 
But if the debtor cannot be found, or for other reason this demand 
or notice cannot be given, it is still the law, that the pledge must 
be realized on through judicial order.” 

Nor may every species of security be sold, even now. The 
creditor holding an obligation secured by choses in action, such as 
notes, non-negotiable bonds or mortgages, may sell the principal 
indebtedness, and the securities will pass with it as an incident. 
He may not, however, dispose of the choses in action apart from the 
obligation they secure; his duty is to collect them.” 

Finally, the pledgee, standing in a relation of trust to the 
pledgor, is affected by the rule that a trustee may not purchase, 
directly or indirectly, at his own sale.” 

All this is apt to hamper a desirable use of the pledge and unduly 
to retard quick collection of the debt. Accordingly, it has become 
customary to make special contracts removing these disabilities; 
giving the pledgee the right to use the collateral security as his 
own, being responsible only for return of a like amount of the 
kind deposited; allowing public or private sale, free from right of 
redemption, without demand, notice or advertisement; authoriz- 


ing the pledgee to bid as any other bidder would, to purchase at 
market price and to account only for the proceeds obtained, less 
expenses." 

The validity of such instruments will first be considered. As a 
general rule, such agreements are enforcible to the extent that they 





10 Franklin Nat. Bank ». Newcombe, 1 App. Div. 294, 297-8, 37 N. Y. Supp. 271, 
273-4 (1896), per Van Brunt, J.; affirmed, 157 N. Y. 699, 51 N. E. 1090 (1808); 
Chouteau »v. Allen, 70 Mo. 290 (1879); JoNnEs, COLLATERAL SEcuRITIES, 3 ed., 728, 
§ 607. 

11 Wheeler v. Newbould, 16 N. Y. 392, 400 (1857); Bates v. Wiles, 1 Handy (Ohio) 
532, 535-6 (1854). 

2 Peacock v. Phillips, 247 Ill. 467, 93 N. E. 415 (1910); Wheeler ». Newbould, 
supra, pp. 398-9. 

18 Stebbins v. Michigan, etc. Truck Co., 212 Fed. 19, 29 (1914); Glidden v. Me- 
chanics’ Nat. Bank, 53 Oh. St. 588, 599, 42 N. E. 995, 907 (1895); Appleton v. Turn- 
bull, 84 Me. 72, 80, 24 Atl. 592, 594 (1891). But, see, Fidelity Ins., etc. Co. v. Roanoke 
Iron Co., 81 Fed. 439 (1896). 

4 For examples of such notes, see, McDougall v. Hazelton Tripod-Boiler Co., 88 
Fed. 217, 218-9 (1898); Dibert v. D’Arcy, 248 Mo. 617, 626-8, 154 S. W. 1116, 
1118 (1913); Williams ». United States Trust Co., 133 N. Y. 660, 661, 31 N. E. 29 
(1892); Smith v. Shippers’ Oil Co., 120 La. 640, 654, 45 So. 533, 538 (1907); Torrance 
v. Third Nat. Bank of Pittsburgh, 210 Fed. 806-7 (1914). 
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fairly facilitate collection of the creditor’s due.” When, however, 
they provide for a forfeiture of the security, they are, like all 
other agreements for a penalty, invalid, on grounds of public 
policy.’ 

But such agreements, even when upheld, are regarded by the 
courts with suspicion and dislike. Their attitude is thus expressed 
by Judge Taft: 

“A court of equity scrutinizes with great care the contracts made 
between pledgee and pledgor, as to the transfer of title to the pledgee, 
and does not hesitate to set aside such a contract if there is any ground 
for thinking that it is a harsh contract, and one brought about by the 
position of vantage that the pledgee occupies with reference to the 
pledgor.” "” 

It may be questioned whether this is not too strong a general 
statement; though correct if applied to the facts in that case, which 
involved an attempt to require payment of an exorbitant sum for 
the redemption of securities. , 

In Ohio National Bank of Wash. v. Central Construction Co.,! 
a secured note allowing immediate sale on non-payment, or sale 
within ten days after unsuccessful demand for additional collateral, 
was described as harsh and incongruous in its provisions,!® and 
the intimation was, that giving the right to sell at stock exchange, 
or own bank, at public or private sale, without notice of any 
kind, of time, place, or manner of sale, with power in the pledgee 
to become purchaser, ought to be declared void.” 

Notwithstanding, however, such agreements may appear in 
some aspects harsh and drastic, the courts should, and do, attempt 
to carry out rather than strike down such compacts, preserving 
the rights of the pledgor by strict construction and by requiring 
exercise, in his behalf, of the utmost good faith. 

Passing, then, from consideration of questions of validity, to 
inquiry into the justifications for strict construction, one reason 
given is, that ordinarily the pledgee frames the pledge instrument, 


1’ In re Mertens, 144 Fed. 818, 821 (1906); affirmed, as Hiscock v. Varick Bank of 
New York, 206 U. S. 28, 38 (1907); Farmers’ Loan & Trust Co. v. Toledo & S. H. R. 
Co., 54 Fed. 759, 774 (1893). 

16 West v. Guaranty Trust Co. of New York, 83 Misc. 609, 145 N. Y. Supp. 634 
(1914); Smith v. Shippers’ Oil Co., 120 La. 640, 658, 45 So. 533, 539 (1907). 

17 Ritchie v. McMullen, 79 Fed. 522, 557-8 (1897). 

18 17 D. C. App. 524 (1901). 

19 Tbid., p. 543- 20 Tbid., p. 544. 
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and therefore the general principle that ambiguous words are 
construed against the user, applies. Bankers and brokers have 
regular printed forms of “collateral notes” the language of which, 
if equivocal, is to be read unfavorably to the draftsman.” In 
Torrance v. Third National Bank of Pitisburgh,” the Court, Judge 
Gray writing the opinion, decided that makers of a joint and sev- 
eral note, pledging security which they owned jointly, for payment 
of the note, ‘‘or any other liabilities of the undersigned . . .”, 
authorized use of the collateral security only for obligations jointly 
incurred, and hence not in settlement of indebtedness incurred as 
indorsers. The Court, after saying that the terms of a pledge, 
“must be construed with a certain measure of strictness,” 
added that it was for the bank which framed the pledge to have 
made the meaning insisted upon by it clear “by . . . making the 
clause read: ‘any other liability or liabilities of the undersigned or 
either of them.’” 

A second reason for interpreting such instruments rigorously 
against the pledgee is, that a trust created and defined by contract 
will be viewed favorably to the beneficiary. * Affecting equities 
of redemption, it must “be construed benignantly for the debtor 
—as benignantly for him as may consist with security of the 
creditors.” % | 

Courts not only scan such instruments with great strictness,* 
but are alert to discern a waiver of right to proceed according to 
the letter of the contract. Mere indulgence may detract from the 
creditor’s rights, and no consideration is necessary for the waiver.”’ 





#1 Union Nat. Bank ». Forsyth, 50 La. Ann. 770, 778, 23 So. 917, 920 (1898); Mt. 
Vernon Refrigerating Co. »v. Wolf Co., 188 Fed. 164, 168 (1911); writ of certiorari 
refused, 225 U. S. 711 (1912). 

2 210 Fed. 806 (1914). 

% Tbid., p. 808. 

* Dibert v. D’Arcy, 248 Mo. 617, 647, 154 S. W. 1116, 1125 (1913). 

% Sparhawk ». Drexel, 22 Fed. Cas. 860, 866 bot. right col. (1874). 

% For example, see, Smith v. Shippers’ Oil Co., 120 La. 640, 45 So. 533 (1907), 
where promise in note was limited by attached agreement respecting collateral; War- 
field v. Adams, 215 Mass. 506, 102 N. E. 706 (1913), 7th par. syl., holder in collateral 
agreement confined to first holder. Contra, Mulert v. National Bank of Tarentum, 210 
Fed. 857 (1913); Commonwealth v. Althause, 207 Mass. 32, 93 N. E. 202 (1910), 
right given to “‘use’’ collateral security pledged, means, use as pledge, and not to sell, 
before default. See, also, Kennedy ». Broderick, 216 Fed. 137 (1914). 

27 Toplitz v. Bauer, 161 N. Y. 325, 331-2, 55 N.\E. 1059, 1060-1 (1900); Hill ». 
Alber, 261 Ill. 124, 103 N. E. 612 (1913). 
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It is to be doubted whether provisions favorable to the pledgee, 
waived or suspended, can be restored to him, in absence of agree- 
ment that waiver of one default shall not be deemed a waiver of 
successive defaults. The pledgee gets his right to act upon de- 
fault or within a reasonable time thereafter, and, in the absence 
cf agreement, cannot exercise his power at other times. If the 
power can be restored to him at all, it must be only upon definite 
and reasonable notice of intention to avail himself of it.” 

Supplementary to canons of construction and waiver unfavor- 
able to the pledgee, probably the most important of all the rules 
enforced in behalf of the pledgor is that requiring of the pledgee 
the strictest good faith in performance of the agreement on his 
part, and the insistence that he cannot shelter himself behind a 
bare literal compliance with the powers conferred, but must exer- 
cise them for the benefit of the pledgor as well as for himself.” 
This is particularly true where the pledgee is enabled by agreement 
to become purchaser. As well expressed in a recent case, he is 
still ‘‘‘trustee to sell’ not to buy, though with the privilege of 
buying, if fairly sold.” *° 

The foregoing principles of strict construction, waiver and good 
faith have been variously applied in decisions relating to time, 
place, advertisement, notice, announcement and method of sale, 
and obligation of pledgee, when purchaser, to account for full 
value of securities. 

The courts jealously guard the obligor’s right to receive effec- 
tive notice and are astute in finding it to exist, unless it has been 
taken away in unmistakable terms. Thus, should a pledgee be 
authorized to sell on default ‘‘in the best way he could,” this would 
not relieve him of the duty to exercise the power only upon reason- 
able notice to redeem and of the time and place of the prospective 
sale. A mere general notice to the debtor of intention to sell 
would be insufficient. 

Clearly this must be so; since, for the debtor to be present at 
the sale in person or by agent, is a protection, the benefit of which 





28 Fox v. Grange, 261 Ill. 116, 103 N. E. 576 (1913). 

29 Turner v. Metropolitan Trust Co. of City of New York, 207 Fed. 496, 501 
(1913); Bon v. Graves, 216 Mass. 440, 446, 103 N. E. 1023, 1026 (1914); King ». 
Boerne State Bank, 159 S. W. (Tex.) 433 (10913). 

80 Dibert ». Wernicke, 214 Fed. 673, 681 (1914). 

81 Goldsmidt ». First Methodist Church, 25 Minn. 202 (1878). 
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such notice would not ensure him. Even if unable himself to buy, 
knowing with certainty a reasonable period in advance, the exact 
hour and place of sale, he can attract buyers, or, failing in that, at 
least make sure that the sale is so conducted that the security will, 
if it can, pay his debt and realize a sum in addition. As to such 
possible surplus, the pledgee would represent the pledgor exclu- 
sively.” 

But great as is the value of notice to the pledgor, advertisement 
and disclosure at the sale are additional safeguards of equal effi- 
cacy. Notice to the pledgor brings into play the efforts of which he 
is capable. Advertisement, and, to a lesser degree, full disclosure 
at the sale, enlist the aid of the public in his interest. It is not to 
be presumed that because one of these rights is waived, others 
equally essential and quite distinct, are also abandoned. Where 
each is important, nothing is to be taken away by inference. Thus, 
suppose a bank’s form of note authorizes sale without notice and 
permits the bank to purchase if the sale be public; the bank, 
purchasing at an unadvertised auction sale, will not have properly 
acquired title. The pledgor’s waiver of notice means notice to 
him, and there has been no surrender by the pledgor of his right 
to the general notice or advertisement contemplated by a public 
sale.* 

Now what kind of an advertisement must this be? Obviously, 
one which will accomplish the purpose for which it is intended. 
A common form consists of a statement in the public press that 
the sale is “for the account of whom it may concern,” describing 
the security and giving the time, place and manner of sale, sup- 
plemented by announcement, if sale is to be had on the stock 
exchange, that the floor is open at such time to the public. But 
such notice is not sufficient: it should disclose, also, the principals 
for whom the property is being sold; that it is being sold to fore- 
close a pledge, and for a named amount.* 

This suggestion is usually met with loud outcry from bankers 
and brokers, who asseverate that such disclosure is not usual and 
needlessly bares matters they regard as confidential. But their 


% Harrison v. Friend, 1 N. P. (Ohio) 39, 41 (1893). 

3 Hagan v. Continental Nat. Bank, 182 Mo. 319, 327, 342, 81 S. W. 171, 172, 177 
(1904); Laclede Nat. Bank »v. Richardson, 156 Mo. 270, 281, 56 S. W. 1117, 1119 
(1900). 

* Laclede Nat. Bank v. Richardson, 156 Mo. 270, 278, 56 S. W. 1117, 1118 (1900). 
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complaint loses sight of the essential nature of the transaction, 
which, as before stated, is one involving a relation of trust. If the 
public is informed that some well known institution or person has 
taken A’s security in pledge, such knowledge helps to excite in- 
terest in the sale. If it further appears that a considerable sum 
has been advanced on the assumed worth of the pledge, this tends 
to appreciate the value of the-pledged security in the eyes of the 
public. While, of course, the lender may have relied largely on 
the financial strength of the maker of the obligation and but little 
on the security, yet the converse may be true, and only by knowing 
all the facts can the public make up its mind which is probably 
the case. Notoriety as to who are the parties to the transaction, 
the amount involved and the security, is more important for the 
borrower (and perhaps for the lender) than secrecy would be. 

Value is, after all, frequently matter of opinion and taking se- 
curities in pledge is an expression thereof by an expert. Then, 
too, so far as value is based on deductions from facts, the public 
realizes it can obtain from the principals full information respect- 
ing the nature of the security which may not be obtainable from 
the agent or broker conducting the sale. The business convenience 
of the seller must, therefore, yield to his higher duties as trustee 
for the bailor. No usage or custom to the contrary may alter the 
rules of law ensuring a fair sale. 

When it comes to the sale itself, a similar oral notice is necessary.® 
Chancellor Walworth, as early as 1844, adduced as additional 
reason why announcement should be made that the pledge is for 
a particular debt and the names of pledgor and pledgee given, 
the fact that if other sales of the same class of security were made 
at about the same time, the pledgor would thus know which trans- 
action disposed of his; so that, if the price offered were higher, he 
might have the advantage of it. 

There are cases which, at first reading, may seem opposed to 
the view above stated, respecting necessary disclosures in adver- 
tisement and crying of sale, but they do not seem persuasive. 
Thus, in one,*’ it appeared that the pledgor had known of the bid, 





% Jbid., at 156 Mo. 281, 56 S. W. 1119; Dibert ». D’Arcy, 248 Mo. 617, 646, 154 
S. W. 1116, 1124 (1913); Dibert v. Wernicke, 214 Fed. 673, 682 (1914). 

% Dykers v. Allen, 7 Hill (N. Y.) 497, 500 (1844). 

37 Farle v. Grant, 14 R. I. 228, 230 (1883). 





284 HARVARD LAW REVIEW 


approved of the sale and waited four years before bringing his bill 
to redeem. The ground of decision, therefore, really is, that de- 
fects in method of sale may be waived by conduct amounting to 
ratification. 

In another case, where broad language was used,” a statute pro- 
vided that sales should be “‘in the manner and upon notice to the 
public usual at the place of sale.” In view of the statute, the local 
custom not to make announcement became relevant. Such 
sporadic and exceptional decisions, however, cannot dim the great 
lights of fair dealing and frankness. 

It scarcely seems necessary to mention that adequately to pro- 
tect the pledgor the place of sale must be strictly in conformity 
with the agreement,®® notice and advertisement, if any are re- 
quired, and so far as possible, in a public place. For, what does 
notice avail, if one be misled into attending at the wrong time or 
place, or be denied entrance? ‘Public sale” connotes full oppor- 
tunity for the public to be present.“ Countenance departures 
from the standard requirements of a public sale, and it soon ceases 
to be such, — a difference in degree becomes a difference in kind. 

Coming now to a consideration of the time at which a sale may 
be had, it seems as if some courts had overstepped the limits of 


proper effort to protect the pledgor and had, by requiring delay, 
in effect made a new arrangement for the parties. According to 
a number of cases, the pledgee may not sell at a time unfavorable 





88 Bell v. Mills, 123 Fed. 24, 28 (1903). 

89 In Manning v. Heidelbach, 153 App. Div. 790, 793, 138 N. Y. Supp. 750, 753 
(1912), a note allowed the pledgee to become buyer at broker’s board or public auc- 
tion. Purchase at a curb sale was declared not within the power and void. 

40 In Laclede Nat. Bank v. Richardson, 156 Mo. 270, 277, 56 S. W. 1117, 1118 
(1900), advertisement of place of sale was the east door of the court house. A sale 
conducted by reason of cold inside this door, which was of glass, was declared invalid, 
although many bidders were present, including a representative of the pledgor (he 
stating he was there to protest, not to bid). 

41 Hagan v. Continental Nat. Bank, 182 Mo. 319, 327, 330, 81 S. W. 171, 172, 173 
(1904). Should the instrument allow public or private sale or at broker’s board, with 
permission to pledgee to purchase if at public sale, this would not entitle him to 
purchase at broker’s board, unless at a time when the floor is open to the public. It 
would seem the result would be no different if the security were one which could be 
sold only at broker’s board, if sold where, or at a time when, the public was not ad- 
mitted. The power would not in terms be conferred by permission to purchase at 
public sale. But, see, Sparhawk v. Drexel, 22 Fed. Cas. 860, 867 (1874). The case 
might have been decided on the ground that the sale was ratified. . Brown ». Ward, 
3 Duer (N. Y.) 660 (1854). 
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to the pledgor, if abundantly secured.“ These seem opposed to 
the weight of authority and to correct reasoning.“ The pledgee, 
it is true, is trustee for the pledgor; but the trust is defined by the 
instrument of pledge. It is inequitable that the pledgee should 
not have satisfaction of his debt when due, and that the pledgor 
should compel involuntary extension of the loan.“ Besides, what 
is abundant security to-day may soon become worthless, and then 
the pledgee is likely to complain and ask release, because the se- 
curity was not made to bring its claimed value. The statement 
in a number of cases and text books, that the sale should not be 
forced for barely enough money to secure payment of the debt,® 
appears to have originated in a dictum in Sparhawk v. Drexel,“ as 
follows: 


“They are not to frustrate any just expectations of a surplus by forc- 
ing sales for barely enough money to secure themselves.” 


But the pledgor, when he makes his agreement, takes into 
account the possibility of an unfavorable market and of the lender 
particularly needing reimbursement at such time. The bailor, 
therefore, has no “‘just expectations of a surplus,” if recourse to 
sale must then be had. The creditor may, in certain instances, 


and under certain circumstances should, adjourn the sale; *’ 
but he is entitled to collect his debt when due, and not obliged to 
sell from time to time, in the expectation of a rising market. 
That he is bound to use the same measure of care a prudent man 
would in selling his own securities, is too broad a statement; it 
is correct so far as concerns method of sale, limited by the terms 


. 





4 Muhlenberg v. City of Tacoma, 25 Wash. 36, 57, 64 Pac. 925, 932 (1901); Foote 
v. Utah Commercial, etc. Bank, 17 Utah 283, 294, 54 Pac. 104, 106 (1898). 

*® Union Nat. Bank v. Forsyth, 50 La. Ann. 770, 777, 23 So. 917, 920 (1898); King 
& Co. v. Insurance Co., 58 Tex. 669, 674 (1883); Williams v. United States Trust Co., 
133 N. Y. 660, 31 N. E. 29 (1892); Newsome v. Davis, 133 Mass. 343, 348 (1882); 
Whitin v. Paul, 13 R. I. 40, 44 (1880). 

“ Franklin Nat. Bank v. Newcombe, 1 App. Div. 294, 37 N. Y. Supp. 271 (1896). ° 

4 Foote v. Utah Commercial, etc. Bank, 17 Utah 283, 294, 54 Pac. 104, 106 (1898); 
Moses »v. Grainger, 106 Tenn. 7, 11, 58 S. W. 1067, 1068 (1900), quoting CoLEBROOK, 
COLLATERAL SECURITIES, § 118. 

48 22 Fed. Cas. 860, 867 (1874). 

47 Laclede Nat. Bank v. Richardson, 156 Mo. 270, 284, 56 S. W. 1117, 1120 (1900), 
citing Perry, Trusts; Perkins v. Applegate, 27 Ky. L. Rep. 522, 524, 85 S. W. 723, 
724 (1905). 
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of the instrument of pledge, but is not correct if applied to the time 
when sale is to be had.® 

In this connection, it is to be said, however, that if the security 
is divisible without injury, the pledgee should sell no more than 
may reasonably appear to be enough to satisfy the debt. His 
duty is to sell in small lots, if (as is usually the case) the security 
will thus bring a better price.” A prospective purchaser may lack 
means or inclination to bid on a large block of securities and yet 
offer a considerable sum for a part. Wider competition and at- 
tendant higher sale price are thus created. If the pledge is sus- 
ceptible of sale in small lots, the advertisement, notice and an- 
nouncement should indicate sale in such manner, with the idea, 
above suggested, that arousing interest tends to increase what will 
be realized. 

Suppose, now, the pledgee has satisfied all the preceding requi- 
sites for proper sale and desires to become a bidder. He must to 
his own self be true. His duty is at once to bid what he considers 
the fair value of the pledge.®® This follows from a just apprecia- 
tion of the meaning and purpose of an instrument permitting the 
pledgee to buy. There are times, when, by reason of his intimate 
knowledge of the worth of the security, or because of his greater 
financial strength, he would offer more than the bidding public. 
Under such circumstances, it would be regrettable if he were forced 
to stand by, because of prohibition to become purchaser, and see 
the security sacrificed." Frequently, however, the pledgee suc- 
cumbs to the temptation of getting a bargain at his cestui’s ex- 
pense, and, forgetting his duties, instructs his broker or agent to 
acquire ownership of the pledge, and to do this by beginning to 
bid at a low figure. 

Occasionally this conduct has not met with the reprobation and 
failure it deserves. Thus, in Manning v. Shriver,” although the 





48 Newsome v. Davis, 133 Mass. 343, 347-8 (1882); Exchange State Bank v. Taber, 
145 Pac. (Idaho) rogo (1915). 

49 Fitzgerald v. Blocher, 32 Ark. 742, 746-8 (1878); Olcott v. Bynum, 17 Wall. 
(U. S.) 44, 62 (1872); Bowen v. Bowen, 265 Ill. 638; 107 N. E. 129 (1914). But, see, 
Newsome v. Davis, 133 Mass. 343, 348 (1882). 

50 Dibert v. D’Arcy, 248 Mo. 617, 656, 154 S. W. 1116, 1128 (1913). 

5t Turner v. Metropolitan Trust Co. of City of New York, 207 Fed. 495, 500 (1913); 
In re Mertens, 144 Fed. 818, 822 (1906). 

52 79 Md. 41, 43-4, 28 Atl. 899, g00 (1894). See, also, Farmers’ Nat. Bank of 
Annapolis ». Venner, 192 Mass. 531, 534, 78 N. E. 540, 541 (1906), where it appeared 
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pledgee would have offered, under competitive bidding, $7.50 a 
share, he was able, as sole bidder, to buy the security for a dollar 
a share. It further appeared that shortly before the sale, the 
pledgee had offered to surrender the pledgor’s note of $2,500.00 
on transfer of 350 shares of the stock hypothecated, thus placing 
his estimate of value at practically $7.50 a share. It was adjudged, 
nevertheless, that he‘could not be held to account on the basis of 
the bid he would have made under competition. This seems wrong 
and, it is submitted, is not the law. Equity should here, as always, 
look to the substance and not to the form. The pledgee should 
account, in absence of acquiescence in the sale by the debtor, for 
the value of the property; not for what it may have brought. 

The cases holding a pledgee responsible for more than his bid 
are not numerous, but their reasoning is incontrovertible. An 
interesting analogy is afforded by the recent holdings in the federal 
courts to the effect that the purchase at judicial sale, by a stock- 
holders’ reorganization committee, of the assets of an insolvent 
corporation at upset price, does not disprove recital of actual and 
far greater value, when subsequently transferred by the committee 
to a new corporation.™ 

One or two cases seem to have gone half-way and to have per- 
mitted transfer by private sale without notice, after an invalid 
purchase at public sale, and accounting on the basis of amount 
received at the private sale. Such a conclusion, where the pledgee 
is expressly authorized to buy, seems faulty, as authorizing a 
disposition of the gauge in excess of the power given. This is, to 
deal with the pledge at public or private sale; the right is to do 
either, not both; and the true deduction would be, that if the power 
is once invoked, it is exhausted. Should, however, the relation 


that the bank, as sole bidder, bought pledged bonds at a less price than paid in sales 
shortly before and after the one in question. 

8 Dibert v. Wernicke, 214 Fed. 673, 682 (1914); Perkins v. Applegate, 27 Ky. L. 
Rep. 522, 525, 85 S. W. 723, 725 (1905); Phares v. Barbour, 49 Ill. 370, 374 (1868); 
Rush ». First Nat. Bank of Kansas City, 71 Fed. 102 (1895), 85 Fed. 539, 543-4 
(1898); Sitgreaves v. Farmers’, etc. Bank, 49 Pa. St. 359, 364 (1865). 

& Northern Pacific Ry. Co. v. Boyd, 228 U. S. 482 (1913); Stebbins v. Michigan 
Wheelbarrow, etc. Co., 212 Fed. 19 (1914); Central Imp. Co. ». Cambria Steel Co., 
210 Fed. 696 (1913); Investment Registry, Ltd., ». Chicago & M. E. R. Co., 212 
Fed. 594 (1913); 27 Harv. L. REv. 467, 486. But, see, 7m re Howell, 215 Fed. 1 (1914); 
Heinze ». McKinnon, 205 Fed. 366 (1913). 

% Hagan v. Continental Nat. Bank, 182 Mo. 319, 343, 81 S. W. 171, 178 (1904); 
Glidden v. Mechanics’ Nat. Bank, 53 Oh. St. 588, 600, 42 N. E. 995, 998 (1895). 
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of pledgor and pledgee survive an improper purchase by the 
pledgee, a later private sale can be had only after all formalities 
prescribed by law have been complied with.® 

Mistaking one’s rights under an instrument of pledge is some- 
times a serious matter. An example is afforded by two recent de- 
cisions in different jurisdictions, arising out of the same transaction. 
A bank pledgee, holder of notes for $45,000.00, secured by the 
personal obligation of two surety makers, and $90,000.00 of un- 
listed mortgage bonds of the principal maker, which had been 
unused except for the purpose of collateral security to the loan, 
sold the bonds to itself without notice, as sole bidder, on the New 
Orleans Stock Exchange, for $1,800.00. If necessary to acquire 
ownership, it would have bid the amount of the debt, or perhaps 
more. The bank insisted that the sale so made was valid, and, 
treating the bonds as its own, free from any equity of redemption, 
transferred them and the note they had secured to a syndicate, 
whose agent foreclosed the mortgage securing the bonds, bought 
in the property, and sued the two surety makers, allowing a credit 
of $1,800.00. Recovery was denied in both instances, under some- 
what different processes of reasoning. 

In Dibert v. Wernicke,*" the surety sued, was given an equitable 
right of set-off for the real, as opposed to the bid, value of the bonds. 
The same result was reached by reasoning that the sale of the bonds 
by the bank to the syndicate under a claim of ownership amounted 
to a conversion, and that this defense was available to the surety 
without the necessity of tender, when sued upon the debt.** Still 
another ground for freeing the surety from liability was, that the 
sale on the Exchange, that to the syndicate, and its subsequent 
dealings with the security, taken together, constituted such an in- 
cumbrance upon his immediate right of subrogation as to discharge 
him.*® 

In Dibert v. D’Arcy,® a suit by the syndicate agent against the 
assignee in insolvency of the other surety to compel recognition 
of the claim on the bonds, the holding was that the bonds would 
not be treated as issued nor as a debt in excess of the sum they 

8 Leahy v. Lobdell, Farwell & Co., 80 Fed. 665, 671 (1897). 
57 214 Fed. 673, 682 (1914). 

88 Ibid., p. 682. 

8 Tbid., p. 684. 

* 248 Mo. 617, 658, 662, 154 S. W. 1116, 1128, 1130 (1913). 
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secured, but only as intended to create a lien to the extent of the 
principal obligation.“ It was also held that the syndicate manager 
would have to account for what he had agreed to bid as the fair 
value of the property on foreclosure of the mortgage securing the 
bonds, — an amount exceeding the debt for which he sued. 

Both cases held that the sale on the New Orleans. Stock Ex- 
change by the bank to itself was invalid, but did not alter the re- 
lation of pledgor and pledgee; in other words, that despite the . 
sale, the bank still remained the pledgee. It is submitted, how- 
ever, that the cases supporting this general conclusion in the event 
of invalid sale are all instances in which the instrument of pledge 
did not authorize the pledgee to become purchaser. Where, as 
in the facts upon which the Dibert cases are based, the instru- 
ment authorizes the pledgee to buy, it would seem that such 
dealing with the pledge would not be void, being made under color 
of right, but voidable only, and of itself constitute an incumbrance 
on the surety’s immediate right of subrogation, discharging him 
then and there. tei 

At all events, these cases establish that if the pledgee makes an 
unauthorized or dishonest sale to himself, and thereafter elects 
to stand on it, by suing the principal debtor or surety and allowing 
him credit for the amount realized, or by transferring the security 
as owner, not pledgee, to a third person, he may, in a case not in- 
volving ratification, release the surety, and will be liable to account 
to the principal maker for the fair value of the securities, or be 
chargeable with their value as for a conversion.® 

So, it appears that the ‘“‘cut throat” instruments of pledge, now 
in common use, frequently do not accomplish all that their holders 
desire. The effort to deprive the pledgor of safeguards tending 
to bring about a fair sale of his property is met by the courts with 
persistent opposition. Should an instrument be drawn obviating 
the requirement of notice to the debtor, the necessity of adver- 
tising and giving of notice at the sale of amount and nature of the 
pledge, the parties to it, allowing a sale in bulk of property readily 
divisible, authorizing the pledgee to bid like any other bidder free 





But, see, contra, Turner v. Metropolitan Trust Co. of City of New York, 207 
Fed. 495, 500 (1913). 

& 248 Mo. 617, 656, 154 S. W. 1116, 1128 (1913). 

® See, also, Wagner v. Kohn, 225 Fed. 718 (1915). 
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from a trust obligation, and, if purchaser, to account only for the 
sale price, less expenses, it seems likely that such an instrument 
would overreach itself and fall into the prohibited class of agree- 
ments for a forfeiture. 

In conclusion, it will be apparent that the pledgee is bound, at 
his peril, to exercise the arbitrary powers given in the modern 
instrument of pledge in the utmost good faith. 


Murray Seasongood. 
Cincinnati, OxIO. 
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THE UNIFORM PARTNERSHIP ACT—A REPLY 
TO MR. CRANE’S CRITICISM 


[Concluded] 
Dogs THE Act ADOPT THE AGGREGATE THEORY OF PARTNERSHIP? 


HE second general criticism of the Act is that though the in- 
tention of the draftsmen was apparently to proceed on the 
aggregate theory, “‘the Act does not adopt either the entity [legal 
person] or aggregate view of the nature of the partnership,” and 
that, therefore, “‘in matters not expressly covered by any provi- 
sion of the Act, and which depend upon the nature of a partnership, 
different results will be reached by different courts, and so we shall 
not attain the uniformity sought for by the Aci.” “ 

In support of the criticism Mr. Crane takes up first the defini- 
tion of a partnership in Section 6, arguing that as worded it is not 
inconsistent with a court’s treating the partnership as a “legal 
person.” The Act, as stated, defines a partnership as “an asso- 
ciation of two or more persons.” Mr. Crane alleges that “‘an asso- 
ciation may or may not be treated as a legal person,” and that 
therefore the word is “ambiguous.” To this it may be answered, 
that if the common law proceeded on the assumption that every 
association of two or more persons for any purpose created a sep- 
arate legal person, then it would have been necessary to add to the 
definition the words: “but the association shall not be considered 
a separate legal person”; but as our common law proceeds on the 
principle that an association of two or more persons does not 
prima facie create a separate legal personality, it is not necessary 
that the words quoted should have been added to prevent the courts 
drawing the inference that a partnership is a legal person. Indeed, 
all that Mr. Crane subsequently contends is that in other sections 
of the Act the draftsman has unconsciously treated the part- 
nership as a legal person and therefore a court, in a state adopt- 
ing the Act, would be justified in holding that a partnership is a 
legal person in view of the fact that the legal personality of the 


40 28 Harv. L. REv. 774. “ Tbid., 770. 
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partnership is not expressly denied in the definition. The force 
of this last argument can only be judged by examining each of the 
sections which he asserts show an unconscious adoption of the 
legal-person theory. 

One of these sections is the 25th, already referred to as expressly 
stating that ‘“‘a partner is co-owner with his partners of specific 
partnership property.” Mr. Crane’s argument is, that as under 
this section a partner can only possess, use, or assign partnership 
property for a partnership purpose, and as on his death his rights 
in the property pass to his partners,® ‘‘The nature of co-ownership 
by the partner under this Act is not such as to exclude the legal 
personality of the partnership, but on analysis appears rather to 
be in harmony with that theory than any theory which denies the 
legal personality of the partnership.” * 

It is not clear why the fact that the partner can only use partner- 
ship property for the common benefit of himself and his associates, 
or only assign for their collective benefit, implies the assumption 
that the rights in the property which the partner can and does law- 
fully exercise inhere not in him but in a fictitious legal person. He 
apparently agrees with the Commissioners that a partnership 
should have the rights, and no more than the rights, over specific 
partnership property given in Section 25. The point at issue be- 
tween those who sustain the theory on which the Act is drawn and 
the advocates of the legal-person theory is whether these rights 
shall be regarded as being possessed by the partner, or whether the 
partner, while having a right to exercise them, shall be regarded 
as doing so as an agent acting on behalf of a legal person “‘formed,”’ 
to use the words of Dean Ames’ definition of partnership, “‘by the 
association of two or more persons for the purpose of carrying on 





“@ A partner’s interest in the partnership, as distinguished from his right as co- 
owner of specific partnership property, is defined in the Act as “his share of the 
profits and surplus.” See Sec. 26. This interest may be assigned (Sec. 27), and may 
be charged with the payment of his separate debts on application to a competent 
court by any separate creditor who has obtained a judgment. See Sec. 28, which 
is based on Sec. 23 of the English Partnership Act. 

® 28 Harv. L. Rev. 773. Mr. Crane also says that “One partner could not re- 
cover against third persons for injury to his rights as co-owner of partnership prop- 
erty.” 28 Harv. L. REv. 773. There is no reason under the wording of the Act why 
such recovery should not be had. They are his rights by the express words of 
Sec. 25. If Mr. Crane means that only nominal damages should be recovered, that, 
of course, is correct. 
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business with a view to profit.” If this last conception is the one 
which it is desired to express then the Act will properly declare, as 
it is declared in both the drafts prepared by Dean Ames, that ‘‘the 
legal title to partnership property is vested in the firm.” On the 
other hand, if it is desired to express the idea that the rights of the 
partner to possess and assign partnership property for the benefit 
of himself and his associates shall vest in him, then, it is submitted, 
the proper way to express this idea is to say, as in Section 25 of 
the Uniform Act: “A partner is co-owner with his partners of spe- 
cific partnership property holding as tenants in partnership,”’ while 
at the same time making the legal incidents of the tehancy the 
rights which Mr. Crane admits a partner should have; but which 
he, as an adherent of the legal-person theory, would regard as the 
rights of a partner acting as agent of the partnership legal person. 

Another section which Mr. Crane refers to is Section 2, the 
section containing definitions.“ It is there provided that the 
word “person” when used in the Act, includes “individuals, 
partnerships, corporations, and other associations.” With equal 
propriety one might argue that “individuals,” who are also de- 
clared in the definition to be included under the word “person,” 
are made collectively a legal person. The fact is that the defini- 
tion indicates nothing in respect to the theory on which the Act is 
drawn, being equally in accord with the aggregate or with the legal- 
person theory. The definition was inserted, as it has been in- 
serted in other Uniform Acts, for the purpose of overcoming a 
confusion which has arisen solely as the result of the conception 
that a group of persons conducting a common enterprise should be 
regarded as having the enterprise conducted for them by a ficti- 
tious legal person. A corporation, for instance, is usually regarded 
as a legal, but not a natural person, or an aggregate of natural 
persons united for a common enterprise. Therefore, when an act 
uses the word “person” it is doubtful whether corporations are 
included. There is also a possibility that some court might 
regard a partnership, or any other association, as an artificial legal 
person. The word “person” is often used in the Uniform Partner- 
ship Act. In each case groups of persons, whether associated 
as a corporation, partnership, or any other form of association, 
as well as persons acting separately are intended. The definition 





“ 28 Harv. L. REv. 770. 
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also made it possible to shorten the definition of partnership in Sec- 
tion 6. As we have seen, two or more persons carrying on as 
partners a particular business may associate themselves with 
others, in another enterprise, and, instead of entering the second 
association as separate individuals, they may enter it as a part- 
nership group. In the same way a corporation may be a mem- 
ber of a partnership unless its becoming a member is an wlira vires 
act, a matter with which the law of partnership has nothing to do. 
But partnerships, corporations, or other associations rarely as such 
become members of a partnership. It would, therefore, have been 
unfortunate to have been compelled to say in defining a partner- 
ship that it was an association of two or more persons, partner- 
ships, corporations, or other associations, because of the bare 
possibility that some court might hold the word “persons” as 
not including two or more persons acting in association. 

Other sections which Mr. Crane thinks show an unconscious 
adoption of the legal-person theory are those in which the word 
“partnership” is used. These are Sections 8, 9, 18, 21, and 35.“ 
Section 8 (1) speaks of partnership property. Section 8 (3) enables 
the partnership to take title in the partnership name. Section 9 (1) 
makes every partner the agent of the partnership. Section 18 (a) 
makes it the duty of a partner to contribute to losses sustained 
by the partnership. Section 18 (b) requires the partnership to 
indemnify the partner in respect of certain payments. Section 12 
speaks of a fraud by a partner on the partnership. Section 21 makes 
the partner accountable to the partnership. Finally, Section 35 
speaks of the partner’s power to bind the partnership. Mr. Crane’s 
contention is that to be consistent with the theory of the definition 
given in the Act, the term ‘“‘co-partners” should have been used 
instead of ‘‘partnership,” and he further adds that the use of the 
word “‘partnership” illustrates ‘‘the difficulty, if not impossibility, 
not only of writing and talking about partnership, but of formu- 
lating its rights and obligations without treating it as a legal 
person.” “ 

It is submitted that in making this argument Mr. Crane again 
assumes that it is not possible to disassociate the activity of the 
members of an association when working for their common ends 
from their other activities, without giving to the association as 





# 28 Harv. L. REv. 770-771.  [bid., 771. 
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such a group personality. It is hardly necessary to emphasize again 
the fact that this assumption is without foundation. 

Mr. Crane fails to distinguish between co-ownership of property 
used in the business of the co-owners and that not so used. He 
contends that the consistent opponent of the separate legal-person 
theory should not say “partnership property” but ‘partners’ 
property.” But partners may hold property in common with- 
out intending to use the property in the partnership business. 
The term ‘partners’ property” might be held to include such 
property. On the other hand, the term “partnership property” 
brings before the mind the property of the partners which they 
have devoted to the business and therefore expresses the exact 
idea intended. 

Again, Mr. Crane points out that Section 18 (6) requires the 
partnership, and not the co-partners, to indemnify the partners in 
respect of certain payments. But if the word ‘‘co-partners” in- 
stead of “partnership” had been used, a result not intended would 
have been had. The claim of the partner is not against his co- 
partners as a separate creditor of each of them, but is a claim against 
the partners, including himself, associated in partnership; and 
this joint liability as partners can be and is spoken of as a partner- 
ship liability, without involving the assumption that the liabilities 
of the partnership are the liabilities of a distinct legal person. 

In speaking of a fraud by a partner on a partnership, Mr. Crane 
says: “If partnership means merely ‘all the partners’ this in- 
volves a partner committing a fraud on himself.” As he regards a 
fraud by a man on himself as impossible, he concludes that the use 
of the word “partnership” in the section referred to must denote a 
legal person. But partnership means something more than “all 
the partners.” It means all the partners as associated to carry 
on a particular business. As a matter of fact, a partner may so 
act as to harm himself, as well as his partners, in so far as their 
mutual enterprise is concerned. Considered in relation to all his 
interests he may have derived a benefit from his actions, or at least 
have acted under the belief that he would derive such benefit; 
but considered in relation to the common enterprise he has harmed 
himself in the same way that he has harmed his partners, and 
reparation is due not to his partners, but to himself and partners 
as associated in the given business enterprise. It, therefore, is 
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accurate to say he has defrauded the partnership; but there is 
no implied or other recognition that the rights and liabilities of 
the partnership are the rights and liabilities of a separate legal 
personality. 

Mr. Crane says that the section which enables real estate to be 
conveyed to the partnership in the partnership name ‘‘makes the 
partnership as such the subject of rights and thus a legal person.” 
If a partnership is a legal person, then allowing it to obtain property 
in its own name is not contrary to the theory that it is a legal 
person. But if a partnership is not a legal person, then allowing 
the partners to obtain title by conveyance in a name under which 
their mutual business is carried on does not make their business 
in legal theory the business of a fictitious legal person. The for- 
malities to pass title are merely rules of thumb. There is no reason 
why several persons should not become co-owners of property by 
any formality which the law declares sufficient for that purpose. 

This completes our examination of the sections of the Uniform 
Act on which Mr. Crane bases his conclusion that the “‘Act does 
not explicitly adopt either the entity [legal person] or aggregate 
theory of partnership,” and that “It ought to be very difficult for 
an open-minded court carefully analyzing the whole Act to hold 
that a partnership is not vested with rights and obligations, and 
therefore a person before the law.” “” It is submitted that there is 
no warrant for this conclusion; but that, on the contrary, the adop- 
tion of the Act makes it impossible for a court to hold a partner- 
ship a legal person, in view of the definition in Section 6, and the 
express statement in Section 25, that the partners, and therefore 
assuredly not a fictitious legal person, are co-owners of partnership 
property holding as tenants in partnership. The theory on which 
the Act is drawn may be wrong, but a reading of its provisions will 
show that the Commissioners have adhered to the aggregate 
theory, dominant in our partnership cases, and have not adopted 
the legal-person theory. 


THE MATTER OF FRAUDULENT CONVEYANCES 
Mr. Crane’s third criticism is that the Act does not contain any 
section on fraudulent conveyances; that “in omitting to deal with 
this subject, the Act leaves unanswered questions as to which there 
47 28 Harv. L. REv. 773-774. 
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has been probably greater conflict of authority than on any other 
point of partnership law,” and therefore herein “‘signally fails of 
its avowed purpose to make uniform the law of partnership.” * 

No one familiar with the cases can doubt for a moment that 
the whole subject of fraudulent conveyances is in much confusion, 
and that conveyances by partners are no exception to this state- 
ment. The drafts prepared by Dean Ames did not contain a sec- 
tion on the subject. The First Draft which the writer prepared 
on the aggregate theory did contain such a section, and the sec- 
tion was retained in each subsequent draft until the Eighth. The 
Committee on Commercial Law and the Conference of Commis- 
sioners devoted much time to the discussion of the subject of the 
section. These discussions, while they greatly improved the form 
of the section, convinced the Commissioners that instead of treat- 
ing the subject in the Partnership Act, a more satisfactory solution 
of the difficulties presented would be had if the Commissioners 
prepared a Uniform Act on Fraudulent Conveyances, treating in 
that Act fraudulent conveyances by partners. They have there- 
fore directed their Committee on Commercial Law to prepare and 
submit for their consideration a draft of such an Act. 

One bad result of legal fiction, as has been already more than once 
shown, is that it prevents an examination of the real issue involved 
and the facts on which it should be decided, by compelling in a 
given case a particular decision. Law thus tends to become the 
expression of preconceived theories rather than of life and its needs. 
This bad result, as illustrated by the result of the fiction that a 
partnership is a legal person, is shown by a consideration of the 
four situations given by Mr. Crane in which the question whether 
the conveyance by the partners of partnership property is fraud- 
ulent may arise and on which authorities are in conflict. 

These are: 


“‘(1) The firm being insolvent applies its assets, or part of them, to 
pay a debt of the partners not a partnership debt. 

“(2) The firm being insolvent applies its assets, or part of them, to 
the payment of separate debts of one or more partners. 

“(3) The firm being insolvent transfers its assets to a partner. 

“(4) The firm being insolvent divides its assets among the part- 
ners.” * 





48 28 Harv. L. REv. 777. . ® [bid., 774-775. 
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Now under any theory of partnership there is no possible justi- 
fication for the second and third conveyances. A man owes a 
debt he cannot pay. He has property which he owns in common 
with others. Without paying his debt, he gives away this prop- 
erty to pay a debt of one of his co-partners, which is the second 
situation; or he gives his property to one or more of his co-owners 
without imposing on them any trust for the benefit of his creditors, 
which is the third situation. The first and fourth situations, how- 
ever, present a problem of no small difficulty. The question in- 
volved is whether two or more persons having made inéer se a 
contract to create a fund which shall be owned in common and 
devoted to the payment of joint debts contracted in carrying on a 
particular business, should be allowed after insolvency mutually to 
rescind that contract and so deal with their common property as 
to affect the relative amounts which different classes of their 
creditors will receive. This, like other questions of our com- 
mercial law, should be settled only on careful examination of actual 
business conditions. The theory that a partnership is a legal per- 
son, leading necessarily to one conclusion, prevents any real exam- 
ination of what is practical and just in view of the actual conditions 
under which partners carry on their business. 


ANSWERS TO CRITICISMS OF SPECIFIC SECTIONS 


In addition to the criticisms already discussed Mr. Crane at 
the close of his article points out alleged defects in several sections. 


In re Section 8 


Section 8 (3) provides that where the title is in the partnership 
name any partner may convey title to such property by a con- 
veyance executed in the partnership name. He suggests that in 
the interest of the title searcher these provisions “should be ac- 
companied by such amendments of the laws regulating the ac- 
knowledgment and registration of deeds as are necessary to make 
it appear on the record that the person executing the deed in the 
partnership name is a partner and is authorized to convey.” °° 

It is not necessary to amend existing laws in relation to acknowl- 
edgments to enable a partner signing the partnership name to 
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set forth that he is a partner. Indeed it is difficult to see how he 
could acknowledge the signature without doing so. As to the sug- 
gestion that he should be required to set forth that he is authorized 
to convey, to adopt it would burden the conveyance with an un- 
necessary formality and, therefore, one which might uselessly raise 
a litigable question in case it was omitted. The declaration is 
useless because Section 8 (3) expressly provides that the partner’s 
act in signing a deed conveying the property in the partnership 
name binds the partnership, even where the conveyance is not an 
act for carrying on the business of the partnership in the usual 
way, if the grantee or a person claiming through such grantee is a 
holder for value without knowledge that the partner in making the 
conveyance has exceeded his authority. 


In re Section 9 


Section 9 (1) provides that the act of every partner “for ap- 
parently carrying on in the usual way the business of the partner- 
ship of which he is a member binds the partnership.” Mr. Crane 
suggests that instead of the words quoted the wording of the Eng- 
lish Partnership Act should have been followed, which provides 
that “Any act,” by a partner, “for the carrying on in the usual 
way the business of the kind carried on by the firm,” binds the 
partnership. | 

The question raised by the suggestion, which was much discussed 
both by the Committee on Commercial Law and by the Com- 
missioners, is: To what end should the inquiry of the court be 
directed when it has to decide the scope of a partner’s apparent 
authority? Should the inquiry be: How did the partnership busi- 
ness appear to be carried on? or, How are businesses of the 
kind carried on by the partnership usually carried on? 

It was argued in favor of the second view, as Mr. Crane has 
argued, that to declare that the inquiry should be: “How is this 
partnership apparently carried on?” imposes an undue burden on 
the third person to learn the habits of this particular firm. On the 
other hand, it was contended that the wording of the English Act 
was susceptible of the interpretation that a partnership was bound, 
if the act was a usual act in the business of the kind carried on by 
the partnership, even though it was apparent that this particular 
partnership did not carry on the business in that manner. The 
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argument which finally led the Commissioners to adopt the present 
wording was that it emphasizes the fundamental reason why a 
partnership is ever bound by an act of a partner not authorized by 
his co-partners, namely, that partners are bound because they have 
held him out to do that class of acts. The question therefore which 
should be determined in each case is, was it an act for apparently 
carrying on in the usual way the business of the partnership of which 
he isa member? Again, even if the contract was not one for carry- 
ing on in the usual way the business of the kind carried on by the 
| firm, the partnership should be held, if it was a contract for ap- 
i parently carrying on in the usual way that particular partnership; 
| a matter which would be more than doubtful if the wording sug- 
gested by Mr. Crane had been adopted. 






In re Section 16 


Section 16 relates to “Partners by Estoppel.” Mr. Crane doubts 
| whether the section as worded overrules the case of Thayer v. 
| Humphrey In that case A., being in business by himself, held out 
B., with B.’s consent, as his partner. The court held that creditors 
of the ostensible firm had priority over other creditors of A. on the 
assets that A. treated as assets in his business. Mr. Crane points 
out that in fact the court rested its decision on the ground that there 
existed a partnership by estoppel, thus making the liability to those 
who dealt with A. on the faith of B. being his, A.’s, partner, a part- 
| nership liability, and that by Section 4 the law of estoppel is ex- 
| pressly made applicable under the Act. 

When a contract is made on the faith of a representation that A. 
is a partner, the contract may be made as in Thayer v. Humphrey 
by one man, or it may be made by two or more persons not in part- 
nership, or by two or more persons who are actual partners. In 
the first two cases there being no partnership liability, only a joint 
liability should result. It was the express desire, therefore, of the 
Commissioners to word the section so as to render such a decision 
as Thayer v. Humphrey practically impossible. It is submitted 
that the section as worded accomplishes the desired result. 

Section 16 is divided into two paragraphs. The first relates to 
the claims of those who deal with one or more persons on the 
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faith of the representation that B. is their partner; the second, with 
the claims of those who deal with B. Paragraph (1) concludes: 

“(a) When a partnership liability results, he [the person repre- 
sented to be partner’ is liable as though he were an actual member of 
the partnership. 

(6) When no partnership liability results, he is liable jointly with 
the other persons, if any, so consenting to the contract or representa- 
tion as to incur liability, otherwise separately.” 


The paragraph thus clearly recognizes that in some cases a part- 
nership liability results from the contract and in some cases it 
does not. If in cases where B. consents to be held out as a partner, 
or holds himself out as a partner, and the contract is made by A., 
or by A. and C., two persons who are not partners, a partnership 
liability results by estoppel, to what cases does clause (b) apply? 
To contend that clause (a) applied in a case like Thayer v. Hum- 
phrey would be to contend that no case can arise under clause (6). 

Paragraph (2), as stated, deals with those cases which arise when 
the person represented to be a partner in any existing partnership 
or with one or more persons not actual partners attempts to con- 
tract for the real or ostensible partnership. The paragraph de- 
clares: “Where all the members of the existing partnership con- 
sent to the representation, a partnership act or obligation results; 
but in all other cases it is the joint act or obligation of the person 
acting and the persons consenting to the representation.” For 
a court to say that a partnership could under this wording exist 
by estoppel, and that therefore, in a case like Thayer v. Humphrey, 
a partnership obligation would result, because both A. and B.., all 
the members of the partnership by estoppel, consented, which 
the court would have to hold to follow that case, the words “‘exist- 
ing partnership” must be held to mean, “existing in fact or by 
estoppel.” It is conceivable that such meaning might be given if 
it were not that the same expression ‘existing partnership” is used 
in the first part of the paragraph, and also in paragraph (1) to con- 
trast a partnership in fact with a partnership by estoppel. The 
first two lines of paragraph (2) read: ‘‘Where a person has been 
thus represented to be a partner in an existing partnership, or 
with one or more persons not actual partners.” So also in para- 
graph (1): ‘when a person . . . represents himself, or consents 
to another representing him to any one, as a partner in an existing 
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partnership or with one or more persons not actual partners.” Thus 
the term “existing partnership” is clearly indicated not to in- 
clude the case where A. holds out B. asa partner. In that case a 
joint liability as expressly distinguished from a partnership liability 
results, and a decision similar to Thayer v. Humphrey in this second 
class of cases, as in the class of cases covered by paragraph (1), 
would be manifestly inconsistent with the wording of the section. 


In re Section 18 (h) 


This clause provides that “‘ Any difference arising as to ordinary 
matters connected with the partnership business may be decided 
by a majority of the partners.” Mr. Crane suggests that the case 
where an equal division exists should be provided for. A contract 
made by one of two partners against the protest of the other is 
not made by a majority. The implication from the section as 
worded, therefore, is that such a contract, the third person know- 
ing of the protest, would not be a partnership contract. 


In re Section 35 


Notice of Dissolution in Case Business of Partnership is Unlawful 


Two of Mr. Crane’s criticisms relate to matters arising when a 
partnership is founded to carry on or carries on an unlawful busi- 
ness. Under existing law and under the Act, notice of dissolution 
does not have to be published, if the dissolution is caused by the 
unlawfulness of the business, to prevent a partner being held liable 
for a contract made for the carrying on of the business by a co- 
partner without his authority with one who does not know of the 
dissolution. 

Two classes of cases may arise: One where the business from the 
start is wholly unlawful; the other where, being lawful, it becomes 
unlawful, or unlawful to carry it on in partnership. In the follow- 
ing case typical of those falling under the first class the adoption 
of the Act does not change existing law. A. and B. enter into a part- 
nership to sell liquor at retail in a prohibition state. A. contributes 
the glasses and the furniture of the room; B., the room or place 
of sale. Under the Act, the object of the business being wholly 
unlawful, the partnership is dissolved the moment it is created. 
B., contrary to his express understanding with A., buys more glasses 
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in the name of A. and B., intending to use them in the illegal estab- 
lishment. Under existing law and under the Act the person selling 
the glasses is not a creditor of A., A. not having authorized the 
contract, and, of course, he has no claim prior to other creditors of 
B. on B.’s right in the original glasses or other stock used in the 
illegal trade. Mr. Crane believes that the Commissioners should 
have so drawn the Act as to change existing law, and give to the 
person selling the glasses on B.’s order the right, not merely of a 
joint creditor of A. and B., but of a partnership creditor of A. and 
B., and therefore a priority over the separate creditors of A. and B., 
on the assets used in the wholly illegal business. He says that 
“ The root of the difficulty is in the conception of the illegal contract 
as a nullity, instead of as an actual contract subject to a personal 
defense as between the parties to it.” *? With submission, the Act 
as drawn does not consider the contract in the case put as a nullity. 
The difference of opinion between the Commissioners and Mr. 
Crane is whether the law shall or shall not give to those who deal 
with one of two persons carrying on together a business organized 
and conducted for a wholly illegal purpose advantages which it 
gives partnership creditors: First, priority over other creditors 
joint or separate in certain of the assets of which they are co-own- 
ers; and, second, the right to regard themselves as creditors of 
joint debtors although the contract was made by one of the so- 
called joint debtors without the authority of the others. It is be- 
lieved that the Commissioners in not changing existing law in the 
case put were right; and this for two reasons: First, that the inno- 
cence of the person who has extended credit as to the wholly ille- 
gal nature of the business is a matter often not subject to certain 
proof; and, second, that as the right of partnership creditors to 
priority in partnership assets is due to the right of each partner 
to have the joint assets applied to the payment of the joint debts, 
and not to any equity inherent in the claims of the joint creditors, 
where the business is wholly illegal the law is not required to foster 
the industry by recognizing the partners’ equity. 

The second case in which Mr. Crane believes that the Act should 
change existing law arises where the partnership business, once 
lawful, becomes unlawful, or it becomes unlawful to carry it on in 
partnership. Thus, A. and B. are ina lawful business and the busi- 
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ness becomes unlawful. Under the Act dissolution occurs, but the 
affairs of the partnership are wound up in an orderly manner. 
Suppose, however, neither A. nor B. having published notice of dis- 
solution, or mailed such notice to those who have extended credit 
to the partnership, B., without A.’s authority, makes a contract in 
the name of the partnership for the further carrying on of the 
business, the person with whom the contract is made being un- 
aware that the partnership has been dissolved or that its former 
lawful business has become unlawful. Under the law and under 
the Act the third person is a separate creditor of B. Here again 
Mr. Crane thinks the Act should change the law and make the 
third person not only a joint creditor of A. and B., but a partnership 
creditor of A. and B. with priority in partnership assets. He says: 
“One may well be bound to take notice of so public an event as 
war, but it seems an injustice in cases where the third person does 
not know of the foreign residence of a member of the firm with 
which he believes himself to be doing business, to refuse him a 
remedy against all members of the firm resident in his own 
country who might have given him notice.”™ 

He also supposes this case: A. and B. are partners in the liquor 
business, accustomed to buy liquor from a third person resident in 
a distant state. The people of the city where the firm is located 
prohibit the sale of liquor by voting ‘‘no license.” A., without the 
knowledge of B., continues the business, buying more liquor in the 
partnership name from the seller resident in the distant state. 
Mr. Crane believes that B., to avoid being held on the contract, 
should have given notice of dissolution to the third person. Ir- 
respective of whether wholesale liquor merchants are ever ignorant 
of a matter so vital to their business as a vote for or against license 
in a territory where they have been making sales, it may be ad- 
mitted that both cases given by Mr. Crane, the facts being as he 
represents, are illustrations of real hardship on the innocent third 
person. On the other hand, it must also be borne in mind that 
to fasten liability on the partners who have not authorized the 
contract is a very real hardship on them. Under Mr. Crane’s sug- 
gested alteration of the law they would be penalized for not taking 
a precaution against the partner doing, not only an act which they 
have not authorized, but which has, by positive municipal law, 

8 28 Harv. L. REv. 782. 
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become unlawful. It may, of course, be pointed out that it is a 
hardship to make a partner liable for a contract of his co-partner 
which he has not authorized, where the contract has been made 
after dissolution, the dissolution taking place by the will of the 
partners, and yet the law in this case makes him liable if no notice 
has been given of the dissolution in the manner prescribed by 
law. This is true; but a strong reason in that case for imposing 
the liability on the partner is that otherwise he might escape lia- 
bility on contracts which were burdensome by declaring that the 
partnership had been dissolved by the expressed will of one of 
the parties, something which it would in many cases be impossi- 
ble for the third person to disprove. When, however, the partner- 
ship is dissolved because the business has become illegal, if the law 
allowed a third person, who was ignorant of the fact that the busi- 
ness had become illegal, to hold the partners who had not author- 
ized the contract if they had not given notice of dissolution, it 
would be very easy for the third person to assert his ignorance, 
and often difficult to disprove the assertion. Thus the same kind 
of reason — difficulty of disproving a fact easily alleged — which 
leads to the conclusion that partners should give notice of disso- 
lution in the ordinary case of dissolution, leads to the conclusion 
that partners should not be required to give notice where disso- 
lution is caused by the business becoming unlawful. The writer 
therefore believes that, as in the first case, where the business of 
the partnership was wholly illegal from the start, the decision of 
the Commissioners not to change existing law is correct. 


In re Section 38 (1) 


Section 38 (1) declares that a partner on dissolution has a right 
as against his co-partners to have the partnership property applied 
to discharge its liabilities. Mr. Crane says: “It should be ex- 
pressly stated that such rights may be enforced by the repre- 
sentative of a deceased partner.” ** It is submitted that this is 
not necessary. The right given in the section is an equitable one 
for the protection of a property interest, which property interest 
passes on the death of a partner to his personal representative. It 
is hardly conceivable that any court would deny the right of a 
person on whom the property interest devolved to protect it. 


4 28 Harv. L. REv. 784. 
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In re Section go (h) 


Mr. Crane is of the opinion that the Act, in spite of the Bank- 
ruptcy Act, and the almost universal current of authority at com- 
mon law to the contrary, should have been so drawn as to permit 
the partnership creditors to share equally in the separate assets of 
the partner. He makes the usual argument in favor of this change 
in the law, namely, that the rule giving separate creditors priority 
on separate assets is not in accord with any theory of partnership. 
This argument has force, because, at least under the theory on 
which the Uniform Act is drawn, a partnership creditor is just as 
much a creditor of a partner as a separate creditor. Those who 
support the dominant rule do not deny this. All they say is that 
as the partnership creditors have to be given a priority on part- 
nership assets, to which priority they are not entitled by any equi- 
table superiority of their claims, it is only equitable that a similar 
priority on separate property should be given to the separate cred- 
itors. This “equitable” argument either appeals or not. Once 
stated, no additional arguments can strengthen or weaken it. It 
does not appeal to Mr. Crane. It did not and does not now appeal 
very strongly to the present writer. But he has been forced to recog- 
nize that it is an argument which does appeal to the great majority. 
Each year the members of his law class are overwhelmingly in 
favor of giving the separate creditors priority on separate assets. 
A majority of the Committee on Commercial Law of the Commis- 
sioners on Uniform State Laws were in favor of such action, and 
an overwhelming majority of the Commissioners voted for the 
provision as it stands in the Act after full discussion. Mr. Crane 
says: “It is not to be expected that a state such as Connecticut, 
whose highest court after the fullest consideration deliberately 
departed from the conventional rule, will return thereto in order to 
secure uniformity.” On the contrary, the writer’s experience 
would lead him to believe that the members of the legislature of 
that state would not hesitate to let the separate creditors have that 
first chance at separate assets which the partnership creditors must 
be given on partnership assets, and that the majority of the mem- 
bers of the bar of that state would have no objection to their doing 
so. However this may be, it is certain that the Act could not pass 
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in most states did it contain the change suggested by Mr. Crane. 
To which may be added that had the Act given partnership cred- 
itors equal rights with separate creditors on separate assets, those 
advocating its passage in almost all the states would not only be 
asking their legislatures to change a settled rule of law, but to adopt 
a different rule than that of the Bankruptcy Act. In the great 
majority of cases where partners are insolvent, the distribution 
of their estates takes place under the Bankruptcy Act, and in these 
cases the rule of distribution provided for by that Act would 
be followed, without regard to the provisions of any state law. In 
the few cases in which the state court directs the distribution, 
the rules of distribution should not be different than under the 
Bankruptcy Act. The extent of a creditor’s rights should not 
depend on the tribunal in which he seeks to enforce them. 


In re Section go (i) 

Section 40 (7) provides: “Where a partner has become bank- 
rupt or his estate is insolvent the claims against his separate prop- 
erty shall rank in the following order: 1. Those owing to separate 
creditors; 2. Those owing to partnership creditors; 3. Those 
owing to partners by way of contribution.” 

Mr. Crane says that these rules of distribution introduce three 
changes into the law as it is established by the weight of authority. 
Irrespective of whether the Act establishes a rule against that fol- 
lowed by the majority of the conflicting cases—a matter not easily 
determinable—the writer admits that it was the intention of the 
draftsmen and the members of the Conference to establish the 
three so-called changes of which Mr. Crane complains. 

One consequence of the wording of the clause criticized will 
be that the claim of a partner who has paid partnership debts, 
for contribution on the separate estate of his co-partner, is post- 
poned until all other separate creditors have been paid. Mr. 
Crane believes that such claim of the partner for contribution 
should be on an equality with the claims of the separate creditors. 
It is submitted that the partner, by paying the partnership debts, 
should be held to have stepped into the right of the partnership 
creditors against the separate assets of ‘the insolvent partner. He 
should not obtain, however, in respect to that estate a better posi- 
tion than the person whose claim he has paid. Indeed, if he were 
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allowed to do so, the rule giving priority to separate creditors on 


the separate estate would be to that extent nullified. It would thus 


appear that Mr. Crane’s criticism is really the result of his ob- 


jection to the rule that gives priority to the separate creditors. 

Another consequence of the clause as worded is that a partner’s 
claim on a matter unconnected with the partnership takes pre- 
cedence over the claims of the partnership creditors. Mr. Crane 
objects to this on the ground that it permits the partner to com- 
pete with his own creditors. In a sense he is permitted so to com- 
pete, but not for his own advantage. If the claimant partner is 
solvent and will not pay the partnership creditors, they may at- 
tach his claim against the co-partner, put him into bankruptcy, 
or begin insolvency proceedings against him. This, however, is 
not the normal situation. If there are partnership creditors mak- 
ing claims on the estate of the insolvent partner it is invariably 
because, not only one, but all the partners are insolvent. In such 
case the contest is between the partnership creditors and the sep- 
arate creditors of each partner. Suppose A., B., and C. are partners, 
and insolvent. A.,on a matter outside of partnership transactions, 
owes B. $1,000.00. Under the Act this claim of B. is an asset of 
his separate estate which may be worth something to B.’s separate 
creditors and, when they are paid, to the partnership creditors. 
Did the Act follow Mr. Crane’s suggestion the claim of B. would 
be of no benefit to his separate creditors because, by supposition, 
A.’s estate is not sufficient to pay all his separate and all his part- 
nership creditors. Here again the Act as drawn prevents the part- 
nership creditors from obtaining part of the separate estate of a 
partner — in this case the estate of the claimant partner — until 
his separate creditors are satisfied. 

Lastly, Mr. Crane objects to the preservation of the priority 
of the separate creditors where there is no partnership estate and 
no solvent partner. In this much mooted question the Com- 
missioners have followed the opinion of the late Judge Lowell in 
Re Wilcox.® In that justly celebrated opinion the leading judicial 
authority on bankruptcy showed that the exception to the general 
rule of priority of the separate creditors on separate assets, for 
which exception Mr. Crane contends, would be ineffective because 
there is nothing to prevent the separate creditor from creating a 
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partnership fund by paying a nominal sum for some worthless 
claim of the partnership. The exception cannot be justified on 
principle unless the entire rule giving priority to the separate cred- 
itors on the separate estate is considered unsound. It is, of course, 
true that where there is no partnership property the priority of the 
partnership creditors on partnership property is of no benefit to 
them. But neither is the priority of the separate creditors on 
separate estates of any benefit to them when there are no such 
assets. Furthermore, the decision in the Wilcox case is now being 
generally followed as representing the correct interpretation of the 
present Bankruptcy Act.* 


In re Section 43 


This section provides: “The right to an account of his interest 
shall accrue to any partner, or his legal representative, as against 
the winding-up partners or the surviving partners or the person or 
partnership continuing the business, at the date of dissolution, 
in the absence of any agreement to the contrary.” 

Mr. Crane’s first objection to this section is that it treats the 
surviving partner as a debtor. He correctly says that a surviving 
partner (and he might have added, any winding-up partner) is 
a fiduciary, and that he is so treated in Sections 21, 25 (2), and 42. 
But it is submitted that the section, as worded, is not inconsistent 
with the principle that the winding-up partner is a trustee. It 
merely provides when the right to demand an account accrues. 

Again, Mr. Crane objects to the right to demand an account 
accruing on dissolution. If the right to demand an accounting does 
not accrue at once on dissolution, when does it accrue? If we say 
in a reasonable time, the question of what is a reasonable time raises 
in each case a litigable question. The winding-up or surviving 
partner is a trustee, but he is not a trustee for the continuous man- 
agement and care of property, neither are the beneficiaries nominally 
women and children, but business men, his partners or the execu- 
tors of his partners. The time for the tolling of the right to demand 
an account depends on the wording of the local Statute of Limita- 
tions affecting trusts. 

Finally, Mr. Crane says that a winding-up partner (trustee) 
should not be required by the court to account while he is proceed- 





57 Matter of Hull, 34 Am. B. Rep. 447 (1915), and cases cited, 448, 449. 
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ing as rapidly as may be to sell the partnership property and pay 
the debts. But why not? Why should not a man who is admit- 
tedly holding property for another be obliged to render an account? 
Suppose A. and B. are partners. A. dies. B. may properly take 
some time to sell the partnership property and pay the debts; but 
that is no reason why A.’s executor should not at once demand from 
B. an account of the partnership property, the debts due, and the 
estimated value of A.’s interest. Indeed, there is every reason why 
he should make such a demand. Mr. Crane apparently supposes 
that the word ‘“‘account”’ as used in the section means that the ac- 
count shall show a sum of money which the winding-up partner 
admits he owes the other partner or his executor. There is, of 
course, no warrant for this supposition. A trustee may submit an 
account showing the property which he holds as trustee, but unless 
he admits that he has received money or property which should be 
paid or conveyed to the person to whom the account is submitted, 
the submission of the account does not make him a debtor. The 
argument, therefore, that “if a court grants an accounting it must 
in due course make a decree, holding the partner who as a result of 
the accounting proves to be a debtor to his co-partner or co-partners 
liable in a certain amount, although some assets of the partnership 
cannot immediately be exactly appraised, and as to any of the 
assets the amount of the appraisements may not be realized,” ® is 
based on a mistaken idea of the necessary nature of an account. 
Ultimately, when the partnership property is sold and the debts 
paid, the court will make a decree directing the payment of the 
sum then properly due the plaintiff; but no such decree could be 
properly made before the property of the partnership has been 
sold, unless there had been a neglect to sell amounting to a breach 
of trust. 

Neither is it true, as asserted by Mr. Crane, that “if the action 
accrues at once, . . . and if assets are received by a partner at a 
time subsequent to the dissolution by a period longer than the 
statutory period, there is no enforceable obligation.” *® The 
section deals with the rights of a partner or his legal representa- 
tive against two classes of persons, winding-up partners and sur- 
viving partners, whether such surviving partners are carrying on 
the business, winding it up, or doing nothing. It does not deal 

58 28 Harv. L. REv. 787. 59 Tbid., 787. 
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with the right of a partner against a non-winding-up partner where 
all the partners survive. Where the property is received by a 
winding-up or surviving partner more than the statutory period, 
if any, after dissolution, the claim is barred, as it should be barred, 
if the partner making the claim has never insisted on an account. 
On the other hand, if an account had been filed, either voluntarily 
or as a result of a court’s decree, the statute is tolled and the court 
would decree the trust obligation in respect to it. 


In re Section 35 
Relating to Dormant Partners and Notice on Dissolution 


When Mr. Crane’s article appeared the evident time and care 
spent on its preparation warranted thewriter in calling the attention 
of the Committee on Commercial Law of the Commissioners on 
Uniform State Laws to his criticisms. Those parts of his article 
which relate to the nature of a partnership, the consistency of 
the Act as drawn with the aggregate theory, and the omission of 
a section on Fraudulent Conveyances dealt with subjects to which, 
as indicated, the Committee and the Conference of Commissioners 
had given exhaustive consideration. Those members of the -Com- 
mittee who have examined his criticisms of specific sections just 
discussed, mainly for the reasons given by the writer, do not be- 
lieve they are well founded. We all agreed, however, that Mr. 
Crane had discovered a matter which it was desirable to change. 
Section 35 relates to the power of a partner to bind his co-partners 
by contracts made after dissolution. There isa possibility, although 
the possibility is very remote, that under the section as printed in 
the original official copy of the Act a dormant, by which is meant 
a secret and inactive, partner might be bound to a person who 
extended credit to the partnership after dissolution, unless notice 
of dissolution had been given or published. There is also a bare 
possibility that, in the absence of publication of notice of dissolu- 
tion, a person who extended credit to the partnership after dis- 
solution might hold all the partners, although such person never 
heard of the partnership prior to dissolution. It was, of course, 
not the intent of the Commissioners in drafting the section to 
produce these results. The Committee called the matter to the 


6° The Committee reported this result of their examination of the criticisms to the 
Conference of Commissioners held at Salt Lake City. 
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attention of the Conference of Commissioners held in Salt Lake 
City last August, and the Conference gave the Committee power 
to re-draft. The section as re-worded by the Committee is given 
in the note, and all of us who have spent time and labor on the 
Act are under obligation to Mr. Crane for calling the matter to 
our attention. 


CONCLUSION 


Mr. Crane concludes his article with this sentence: “While the 
Act contains improvements in the law of many states, it is submitted 
that no state should adopt it without eliminating the defects which 
have been indicated.” ® The writer has prepared this article to 





1 Section 35 (Power of Partner to Bind Partnership to Third Persons After Disso- 
lution) (1) After dissolution a partner can bind the partnership except as provided i in 
Paragraph (3). 

(a) By any act appropriate for winding up partnership affairs or completing trans- 
actions unfinished at dissolution; 

(b) By any transaction which would bind the partnership if dissolution had not 
taken place provided the other party to the transattion: 

(I) Had extended credit to the partnership prior to dissolution and had no knowl- 
edge or notice of the dissolution; or 

(II) Though he had not so extended credit, had nevertheless known of the partner- 
ship prior to dissolution, and, having no knowledge or notice of dissolution, the fact 
of dissolution had not been advertised in a newspaper of general circulation in the 
place (or in each place if more than one) at which the partnership business was regu- 
larly carried on. 

(2) The liability of a partner under Paragraph (1b) shall be satisfied out of partner- 
ship assets alone when such partner had been prior to dissolution: 

(a) Unknown as a partner to the persons with whom the contract is made; and 

(b) So far unknown and inactive in partnership affairs that the business reputation 
of the partnership could not be said to have been in any crgeee due to his connection 
with it. 

(3) The partnership is in no case bound by any act of a partner after dissolution: 

(a) Where the partnership is dissolved because it is unlawful to carry on the busi- 
ness, unless the act is appropriate for winding up partnership affairs; or 

(b) Where the partner has become bankrupt; or 

(c) Where the partner has no authority to wind up partnership affairs, except by a 
transaction with one who 

(I) Had extended credit to the partnership prior to dissolution and had no knowl- 
edge or notice of his want of authority; or 

(II) Had not extended credit to the partnership prior to dissolution, and, having 
no knowledge or notice of his want of authority, the fact of his want of authority nas 
not been published as provided in Paragraph (1bII). 

(4) Nothing in this section shall affect the liability under section 16 of any person 
who after dissolution represents himself or consents to another representing him as a 
partner in a partnership engaged in carrying on business. 

®@ 28 Harv. L. REv. 789. 





THE UNIFORM PARTNERSHIP ACT 313 


show that the defects alleged do not exist. The section in which a 
defect may be said to have existed in the first official draft of the 
Act has already been corrected. 

Of course, the real reason why a legislature would adopt the Act 
is not that it is not vulnerable to all criticisms contained in Mr. 
Crane’s article, but that the Act itself will, to a great extent, unify 
the law of partnership and make certain existing uncertainties, 
and that where it will change existing law the changes will be im- 
provements. The necessary limitations of space make it impos- 
sible for the writer to touch on these matters in this article; but 
the interested reader will find that he has dealt at some length with 
what he believes to be the many advantages of the Act in the June 
number of the Yale Law Journal. 

William Draper Lewis. 


UNIVERSITY OF PENNSYLVANIA. 
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SurETysHip Law AS AFFECTED BY THE RISE OF SURETY COMPANIES. 
— One of the peculiarities of the law of suretyship is the favor shown to 
the surety and the readiness with which he is released from his obliga- 
tion. With the recent development of surety companies as a business 
enterprise the question is now frequently raised whether the same 
leniency will be shown toward sureties for profit. The Michigan court 
has decided that a corporate surety is not discharged by an extension 
of time given to the principal debtor by the creditor unless actual harm 
to the surety is proved. People v. Traves, 154 N. W. 130. A recent Mis- 
souri case held that stockholders who signed a note of the corporation 
as accommodation indorsers were not released by the surrender of 
security by the creditor to the corporation. Mercantile Trust Co. v. 
Donk, 178 S. W. 113.1. The court argued that the indorsers as share- 
holders had received the whole benefit of the loan to the corporation 
for which the note was given, that they were thus sureties for com- 
pensation, to which the ordinary technical rules protecting accommo- 
dation sureties did not apply. 

The great weight of recent authority agrees that sureties for profit 
should be treated differently from accommodation sureties, but it is not 
always made clear what defenses of the surety are affected by this 





1 For a more complete statement of these cases, see RECENT CASES, p. 342. 
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distinction. In regard to the construction of the surety’s contract a 
difference in treatment is well established. The contract of the ac- 
~ commodation surety must be construed strictly, and doubts resolved in 
his favor.? But the contracts of sureties for profit are treated like in- 
surance policies, and are construed most strongly against the surety.* 
This distinction is justified by the fact that while the accommodation 
surety usually has little to do with drawing up his contract, those en- 
gaged in suretyship business formulate their agreements themselves, 
hedging their liability about with numerous carefully calculated condi- 
tions and restrictions. One noticeable effect of this liberal construction 
is seen in cases involving the rule that the surety is discharged when his 
risk has been materially increased by any transaction between the cred- 
itor and the principal,* a defense which seems generally to be given to 
the surety for profit also. The test here is a broad one and depends 
partly on what was contemplated by the parties. As a result of the 
broad construction of contracts of business sureties, this defense may 
often not be available in cases where it would give the accommodation 
surety a complete defense.*® 

The discharge of the surety by a binding agreement between the 
creditor and the principal for an extension of time, — which defense was 
denied to the surety for profit in the Michigan case, — is frequently said 
to rest on the principle that a variation of the contract between the cred- 


2 City of Sterling v. Wolf, 163 Ill. 467, 45 N. E. 218; State v. Dayton, ror Md. 
598, 61 Atl. 624. Thus a change in the membership of a partnership absolutely dis- 
charges a surety for the partnership obligations. Byers ». Hickman Grain Co., 112 
Ta. 451, 84 N. W. 500; Dupee v. Blake, 148 Ill. 453, 35 N. E. 867. 

3 American Surety Co. v. Pauly, 170 U. S. 133; Tebbets 2. Mercantile, etc. Co., 73 
Fed. 95; City of New Haven ». Eastern Paving Brick Co., 78 Conn. 689, 63 Atl. 517; 
Van Buren County v. American Surety Co., 137 Ia. 490, 115 N. W. 24; Brandrup ». 
Brazier, 111 Minn. 376, 127 N. W. 424; Rule». Anderson, 160 Mo. App. 347, 142 S. W. 
358; Bank of Tarboro ». Fidelity, etc. Co., 128 N. C. 366, 38 S. E. 908; Walker ». 
Holtzclaw, 57 S. C. 450, 35 S. E. 754; Cowles v. United States Fidelity, etc. Co., 32 
Wash. 120, 72 Pac. 1032; United American, etc. Co. v. American Bonding Co., 146 
Wis. 573, 131 N. W. 994. Contra, American Surety Co. v. Koen, 49 Tex. Civ. App. 98, 
107 S. W. 938. See Lonergan v. San Antonio, etc. Co., 101 Tex. 63, 77, 104 S. W. 1061, 
1067. 

“Their business is in all essential particulars that of insurers, who, upon careful 
calculation of the risks of such business, and with such restrictions of their liability as 
may seem to them sufficient to make it safe, undertake to assure persons against loss, 
in return for premiums sufficiently high to make such business commercially profitable. 
Their contracts are, in fact, policies of insurance, and should be treated as such.” 
Tebbets v. Mercantile, etc. Co., supra, 97. 

4 Village of Chester v. Leonard, 68 Conn. 495, 37 Atl. 397; Mayhew v. Boyd, 5 Md. 
102; Fidelity Mutual Life Association ». Dewey, 83 Minn. 389, 86 N. W. 423. See 
Reese v. United States, 9 Wall. (U. S.) 13, 22. See BRANDT, SURETYSHIP AND GUAR- 
ANTY, § 439. See 21 Harv. L. Rev. 63; 16 ibid., 511. 

5 An extension of time to the principal debtor, though not in itself a defense to the 
surety for profit, might be so great as to cause a material increase in the risk, and so 
discharge the surety on this ground. 

6 See, for example, United States Fidelity, etc. Co. v. Golden, etc. Brick Co., 191 
U. S. 416; Atlantic Trust, etc. Co. ». Town of Laurinburg, 163 Fed. 690; People »v. 
Bowen, 153 N. W. 672 (Mich.); Lakeside Land Co. v. Empire State Surety Co., 105 
Minn. 213, 117 N. W. 431; Rule v. Anderson, 160 Mo. App. 347, 142 S. W. 358. In 
Young v. American Bonding Co., 228 Pa. St. 373, 77 Atl. 623, the surety for profit was 
discharged by a material increase of the risk. In Lackland v. Renshaw, 256 Mo. 133, 
165 S. W. 314, the court seems to indicate that nothing but actual injury will discharge 
the surety for profit. 
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itor and the surety will release the surety.’ But this defense is really 
equitable in its nature, based on the duty of the creditor not to interfere 
with the surety’s equitable right of subrogation.* This is shown by the 
fact that the surety is discharged only if the creditor knew of the surety- 
ship relation when he granted the extension; ® though it is enough if he 
first learned of it after the contract with the surety was made.!° This 
strict rule grew up at a time when the modern surety companies were 
unknown, in order to protect those who became surety from motives of 
charity." It has often been criticised.“ In ordinary cases the surety has 
no need for his right of subrogation; and this interference with it, which 
entirely discharges him, even if the extension is but for a day, does not 
cause him the slightest actual injury, since he is protected to exactly the 
same extent by his direct right of reimbursement against the principal. 
And it is submitted that in such cases all who engage in suretyship as a 
business venture should be required to prove actual prejudice before an 
extension of time will release them. A number of cases have reached this 
result,!* but their reasoning is not entirely clear. They seem to say that 
as a matter of construction the surety’s obligation is broad enough to 
cover the extension. If this were the explanation, it would be immate- 





7 “At law it seems to have been thought that the discharge of the surety by such 
giving time to the principal was founded on a variation of the contract between the 
creditor and the surety.” Pooley v. Harradine, 7 E. & B. 431, 433. Daneri v. Gazzola, 
139 Cal. 416, 73 Pac. 179. See BRANDT, SURETYSHIP AND GUARANTY, 3 ed., § 376. 

8 Gibbs, C. J., in Orme v. Young, Holt, N. P. 84, 86: “This defense is borrowed 
from a court of equity: there, if day of payment be given to the debtor, the sureties are 
discharged. It is the equitable right of sureties to come into a court of equity and 
demand to sue in the name of the creditor. Now if the creditor have given time to his 
debtor, the surety cannot sue him.” Samuell ». Howarth, 3 Meriv. 272; Pooley v. 
Harradine, 7 E. & B. 431; Peake v. Estate of Dorwin, 25 Vt. 28. See Polak v. Everett, 
1 Q. B. D. 669, 673. See 12 Harv. L. REv. 426. 

® Nichols v. Parsons, 6 N. H. 30; Kaighn ». Fuller, 14 N. J. Eq. 4109. 

10 Oriental Financial Corporation v. Overend, Gurney & Co., L. R. 7 Ch. 142; 
Lauman 2. Nichols, 15 Ia. 161. See BRANDT, SURETYSHIP AND GUARANTY, 3 ed., § 41. 
The same is true even though the suretyship relation itself did not arise until after 
both the principal and the surety became bound to the creditor. Rouse v. Bradford 
Banking Co., [1894] A. C. 586. 

ul “The deep solicitude of the law for the welfare of voluntary parties who bound 
themselves from purely disinterested motives never comprehended the protection of 
pecuniary enterprises organized for the express purpose of engaging in the business of 
suretyship for profit.” Rule v. Anderson, 160 Mo. App. 347, 358, 142 S. W. 358, 362. 

1% Cockburn, C. J., in Swire v. Redman, 1 Q. B. D. 536, 542: “It has been settled 
by decisions that there is an equity to say that such an interference with the rights of 
the surety, —in the immense majority of cases not damaging him to the extent even 
of a shilling, — must operate to deprive the creditor of his right of recourse against the 
surety, though it may be for thousands of pounds. But though this seems . . . con- 
sistent neither with justice nor common sense, it has been long so firmly established 
that it can only-be altered by the legislature.” Blackburn, J., in Polak v. Everett, 
1 Q. B. D. 669, 674: “Whether that was a good or a just principle originally, is a 
matter which it is far too late to think about now. I must own I have had consider- 
able doubts about the justice of that principle.” 

13 United States Fidelity, etc. Co. v. Golden, etc. Brick Co., 191 U. S. 416; United 
States v. United States Fidelity, etc. Co., 178 Fed. 721; United States v. United States 
Fidelity, etc. Co., 172 Fed. 268, 178 Fed. 692; People v. Bowen, 153 N. W. 672 (Mich.); 
Philadelphia v. Fidelity, etc. Co., 231 Pa. St. 208, 80 Atl. 62. Contra, United States 
v. American Bonding, etc. Co., 89 Fed. 925. In United States v. United States Fidel- 
ity, etc. Co., 172 Fed. 268, 178 Fed. 692, the principal debtor went into the hands of a 
receiver before the end of the extended period, but the surety was not discharged. 
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rial that the extension was actually prejudicial, -yet it is said that this 
added fact would discharge the surety. It seems, therefore, that the 
courts have really modified the strict defense of extension of time, as 
applied to surety companies. 

When the creditor has security, as in the Missouri case, or a preferred 
claim against the principal, the surety’s right of subrogation has real 
value, and may enable him to recover a larger amount from the principal 
than he could through his right of reimbursement. Here an interference 
with the right of subrogation by an extension of time, or by a surrender 
of the security," does cause the surety potential injury. But even in 
such cases the expediency of absolving business sureties from their obli- 
gations, without proof of actual damage, is at least an arguable question. 

It is important to point out that the distinction in these cases is not 
between corporate and individual sureties, — as is often loosely stated," 
— but between persons, natural or artificial, who make a business of 
suretyship, and those who do not. And it is conceived that one who, 
not in the suretyship business, occasionally assumed the obligation for 
a small compensation, should fall within the latter class and be entitled 
to all the defenses which are available to sureties generally.** In this 
respect, the Missouri court seems to have gone too far in applying the 
stricter liability of professional sureties to stockholders who go surety 
on a corporation note. For, assuming that the stockholders received 
compensation indirectly through the benefit to the corporation,!” they 
were not engaged in suretyship as a business. 





Tue Dacta Case. — The condemnation of this vessel by the French 
Prize Court involves an ancient problem of international law as to the 
validity of transfers of belligerent merchant ships to neutral ownership 
during hostilities, or in anticipation thereof. The Dacia was formerly 
owned by the Hamburg-American Line, a German company. After 
war broke out, the German owners offered the vessel for sale rather than 
that it should remain idle in an American port. It was accordingly 
bought in December, 1914, by a citizen and resident of the United States 
and transferred at once, under the Ship Registry Act of August 18, 1914, 


“4 Pearl v. Deacon, 3 Jur. N. S. 879; Kirkpatrick v. Howk, 80 Ill. 122. Branopr, 
SURETYSHIP AND GUARANTY, § 480. Thus the surety is discharged although the cred- 
itor first learned of the suretyship relation after the contract with the surety was made. 
Guild v. Butler, 127 Mass. 386. And it is immaterial that the creditor first acquired 
the security after the surety became bound. Holland v. Johnson, 51 Ind. 346; Plank- 
inton v. Gorman, 93 Wis. 560, 67 N. W. 1128. 

16 See, for instance, Young v. American Bonding Co., supra, 228 Pa. St. 373, 380, 
77 Atl. 623, 626. 

16 In the principal Missouri case, even admitting that the sureties did receive con- 
sideration, yet they were not engaging in the business regularly for profit, with the 
risks and conditions neatly calculated, and therefore should have been allowed the 
ordinary technical defense. 

17 This does not seem to involve a disregard of the corporate fiction as has been 
suggested. 16 Untv. or Mo. Buttetin, No. 34, p. 47. Whether benefit moved to the 
stockholders by a loan to the corporation is purely a question of fact. 


1 38 STATS. AT LARGE, pt. 1, p. 698. 
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to the American flag. Loaded with cotton consigned to Bremen, the 
ship started for the neutral port of Rotterdam, its first port of call. 
Under both British and French proclamations, cotton was not contra- 
band at that time;? no question of contraband cargo was therefore in- 
volved. The vessel was seized as a lawful prize by a French warship 
acting under the rule of the Declaration of London.’ Article 56 of that 
Declaration provides, in part, that “the transfer of an enemy vessel to 
a neutral flag, effected after the opening of hostilities, is void unless it 
is proved that such transfer was not made in order to evade the conse- 
quences to which an enemy vessel, as such, is exposed.” * The Prize 
Court gave its judgment of condemnation on August 4, 1915. The Dacia, 
42 Clunet 887. As usual in reports of French prize cases, the real 
ratio decidendi is difficult to find among the mass of concurrent grounds 
of decision, rather casually advanced. However, the court seems to base 
its decision on the fact that the seller’s motive was to avoid the conse- 
quences of enemy ownership, which the Declaration of London forbids. 

A complication is here introduced by the fact that the United States 
has declared itself not to be bound by the Declaration of London during 
the present war. On August 6, 1914, the United States inquiréd of each 
of the belligerents whether it would adopt the Declaration for use during 
the war.> Great Britain, France, and Russia thereupon replied that they 
would do so, with the exception, however, of some of the most impor- 
tant concessions to neutrals.* The United States then replied that it would 
not regard the Declaration as binding and that it would insist on its 
previous rights under international law.’ This attitude of our govern- 
ment seems thoroughly justifiable, for the Declaration is not a mere 
codification of existing international law, but a compromise, the resultant 
of mutual and interdependent concessions. Consequently, the Declara- 
tion should stand or fall in its entirety.® 

With the Declaration of London out of the way, the rights of the par- 
ties are left to international “common law.” * There have, in general, 
been two contesting doctrines regarding the transfer of merchant vessels 
to neutral hands. The rule always strongly asserted and followed by 
the United States is that a sale by a belligerent to a neutral buyer is 





2 The French list of contraband in force at the time of the sailing and capture of 
the Dacia was that of Jan. 2, 1915. U.S. DEPARTMENT oF STATE, Drptomatic Cor- 
RESPONDENCE, May 27, 1915, 21-22. The British list in force was that of Dec. 23, 
1914. Ibid., 15-16. 

’ Ambassador Herrick to the Secretary of State, Sept. 3, 1914; to be found in 
U. S. DEPARTMENT OF STATE, DIPLOMATIC CORRESPONDENCE, May 27, 1915, 7-8. 

4 Brit. Biruz Book, Misc., No. 4 (1909), 59; Witson & Tucker, INTERNA- 
TIONAL LAw, appendix xii, p. 460. By the following article “the neutral or enemy 
character of a vessel is determined by the flag which she is entitled to fly,” subject to 
the provisions of art. 56. ; 

5 U. S. DEPARTMENT OF STATE, DIPLOMATIC CORRESPONDENCE, May 27, 19015, 5. 

6 Tbid., 6-8. 

7 Ibid., 8. 

8 This is recognized in art. 65 of the Declaration: ‘The provisions of the present 
Declaration must be treated as a whole, and cannot be separated.” Brit. BLUE 
Book, Misc., No. 4 (1909), 90. 

® For general references to this subject see: Hatt, INTERNATIONAL Law, s5ed., 
pp. 505-507; Bonrits, Droit INTERNATIONAL PuBLIC, §§ 1344-1349 (1), inc.; 4 
Catvo, LE Droit INTERNATIONAL, §§ 2327-2338; 3 PHILLIMORE, INTERNATIONAL 
Law, 3 ed., pp. 735-739. 
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valid if complete and without right of repurchase.!® This rule has 
usually been followed by England also." It is subject in both countries 
to numerous presumptions and exceptions.“ On the other hand, the 
French rule, as text-writers have thought, is that no transfer during the 
war is valid as against the belligerent right of capture. As early as 
1704 a French edict had adopted this rule. It was followed by similar 
regulations in 1744 and 1778. While this seems to be the French rule, 
the matter is not so clear as is commonly thought. In the case of Le 
Haabet v. ?Heureux a transfer during hostilities was involved, and 
although counsel argued that the regulation of 1778 was conclusive, the 
court took pains to rest its decision on the fact that a complete bond 
fide sale had not been proved. The latter reason would be sufficient for 
condemnation even in an American court. It is also remarkable that 
in the Naval Instructions of 1870 the French Minister of Marine, in 
declaring substantially the American doctrine, seemed to ignore the 
existence of the decree of 1778.’° Whatever the French rule may be, 
it is sufficient here to say that the United States has never recognized 





10 See Fuller, C. J., in The Benito Estenger, 176 U. S. 568, 578, 580; Clifford, J., 
in United States »v. Lilla, 26 Fed. Cas. No. 15600, at p. 945, 2 Cliff. 169 (1863). Also 
see Story’s note in 2 Wheat. (U. S.), appendix 30. 

1 The Ariel, 11 Moore P. C. 119. See also Sir W. Scott in The Bernon, 1 C. Rob. 
102. British MANUAL OF NAVAL Prize Law (T. E. Holland, 1888), § 19. 

12 A belligerent public ship may not be transferred to a neutral during war, for in- 
stance. See The Minerva, 6 C. Rob. 396, 399 (Sir W. Scott); United States ». The 
Etta, 25 Fed. Cas. No. 15060; The Georgia, 7 Wall. (U. S.) 32, 7 Moore, Dicest or 
INTERNATIONAL Law, 415 (1868). There is at least a strong presumption against 
bona fides, when the transfer was in a blockaded port. The General Hamilton, 6 C. 
Rob. 61 (1805). There is an almost conclusive presumption against validity when 
the vessel is retained in the same trade as before. The Jemmy, 4 C. Rob. 31 (1801), 
by Sir W. Scott. Also, when the continued employment of the same master is stipu- 
lated for. The Omnibus, 6 C. Rob. 71 (1805). The transfer is absolutely invalid when 
there is a reservation of an interest. The Sechs Geschwistern, 4 C. Rob. 100. Or when 
made in transitu. See Vrow Margaretha, 1 C. Rob. 336 (cargo only involved). But 
liens are treated as immaterial. Dictwm in The Ariel, 11 Moore P. C. 119, 135 (Privy 
Council, 1857). See also The Francis, 8 Cranch 418 (1814), holding the converse, 
that a neutral holder of a lien on an enemy vessel is not protected to the extent of 
his lien. See 28 Harv. L. Rev. 217.. 

13 BonFILs, Droir INTERNATIONAL PuBLIC, § 1344; HALL, INTERNATIONAL Law, 
5 ed., p. 505; De Boeck, Propriété PrivEE ENNEMIE, pp. 172-176; 2 PISTOYE ET 
DvuverDY, PRISES MARITIMES, p. 3. 

14 CopE DES PRIsEs (Royal Press, 1784), 251, 412; 2 ibid., 674. Dr Boeck, Pro- 
prifté PrivfE ENNEMIE, p. 174. 2 PistoYE ET DUVERDY, PRIsES MARITIMES, pp. 
1-3. HALL, INTERNATIONAL Law, 5 ed., p. 505, n. BONFILS, Droit INTERNATIONAL 
PuBLic, § 1344. 

18 y PIsTOYE ET DUVERDY, PRISES MARITIMES, 239 (1805). This is the only case 
of a sale during hostilities which is reported in Pistove ET DuverpDy. As to sales in 
anticipation of war, the edict of 1778 requires only that the sale be proved by certain 
papers executed before the outbreak of war and found on board the vessel. See also, 
De Boeck, Propriété Privée ENNEMIE, pp. 174-175; 4 CALvo, LE Drort INTER- 
NATIONAL, §§ 2328-2331. 

16 Article 7; to be found in De Borcx, Propriété PrivEe ENNEMIE, p. 175, n., 
and in BARBOUX, JURISPRUDENCE DES CONSEILS DE PRISES, p. 150: “When it ap- 
pears from the examination of the ship’s papers that since the declaration of war the 
nationality of a ship formerly an enemy one has been changed by a sale to neutrals, 
one must proceed with the greatest care to ascertain that the transfer has been ex- 
ecuted in good faith and not for the sole purpose of simulating a neutral character for 
what is really still enemy property.” 
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the right of condemnation where there has been a bond fide transfer to 
neutral ownership.” 

If an appeal has not been seasonably taken, the only remaining pos- 
sibility of relief is through diplomatic channels, the owners having lost 
all property in the res.'* If the Department of State should see fit 1 
to make a diplomatic claim in this case, based on the rule of law ap- 
plied rather than on questions of fact, there is no reason why it should 
not doso. It is commonly said that unless a case has been appealed to 
the highest local courts, a state will not maintain a diplomatic claim.” 
This, however, is not literally true. The only objection to diplomatic 
claims before remedy has been sought in the highest courts is that the 
channels of diplomacy will be clogged by claims for decisions which 
might well have been corrected on appeal. The rule ends where its rea- 
son does. Where the objectionable court action depends on an admin- 
istrative decree of the foreign government, as in this case, nothing could 
conceivably be gained by an appeal, and the aid of diplomacy may at 
once be invoked.” 





Tue Errect oF A NATIONAL BANK’s PURCHASE OF STOCK IN A 
Buitp1nc Corporation. — A case of importance, involving the powers 
of national banks, has recently been decided by the Supreme Court of 
Tennessee. In Fourth National Bank of Nashville v. Stahlman, 178 
S. W. 942, the bank bought shares of stock in a building corporation as 
part of a transaction in which it leased banking quarters in the building 
to be erected. The promoter of the corporation contracted to purchase 
from the bank at a later date the stock thus acquired by it, and deposited 
security for his performance. When suit was brought on his promise, 
he defended on the ground that the acts of the bank were wlira vires 
and the transaction void. Thus was presented a twofold problem: 
whether the transaction was wlira vires, and whether the authority of 
the bank was subject to collateral attack. The court held that the 
transaction was inira vires, and intimated that in any event the au- 
thority of the bank could not be questioned collaterally. 





17 Mr. Marcy, Secretary of State, to Mr. Mason, Feb. 19, 1856; cited in 7 Moore, 
DicEest oF INTERNATIONAL LAw, pp. 416-417. Clunet speaks of a protest by the 
American government, August 5, 1915, the day after the condemnation of the Dacia 
was announced. 42 Clunet, p. 502. 

18 “The sentence of a foreign court of competent jurisdiction, condemning a neu- 
tral vessel taken in war, as prize, is binding and conclusive on all the world.” Dobree 
v. Napier, 2 Bing. (N. C.) 781, 795; Hughes v. Cornelius, Sir T. Raymond, 473. 
The sentence of a foreign court of admiralty binds the property on which it acts though 
that sentence is made under a decree subversive of the law of nations. This principle 
was applied to a condemnation under the Milan decree in the Napcleonic wars. 
Williams ». Armroyd, 7 Cranch 423 (1813). Other citations may be found in 7 
Moore, Dicest oF INTERNATIONAL Law, §§ 1242-1243. 

19 The prosecution of such claims by the government isa matter of discretion, not 
of duty. See Gray v. United States, 21 Ct. Cl. 340, 392; 6 Moore, Dicest or In- 
TERNATIONAL Law, §§ 973, 974, 978, 995, 997: a 

20 See 6 Moore, Dicrest oF INTERNATIONAL Law, § 987, citing numerous au- 
thorities. 

21 For a variety of cases showing that “a claimant is not required to exhaust jus- 
tice where there is no justice to exhaust,” — where an appeal would be futile, — see 
6 Moore, DicEst oF INTERNATIONAL Law, §§ 988-992, incl. 





NOTES 321 


On this latter point of collateral attack the decisions of the United 
States Supreme Court — federal decisions, of course, contro] on prob- 
lems arising under the National Bank Act — are rather confusing. While 
no such rule is enunciated, the cases are not inconsistent with a doc- 
trine that the wlira vires transactions are utterly void when made 
the basis of suit to charge the bank with liability, but when the 
bank seeks to enforce advantages obtained through such transactions, 
they are valid unless questioned by the government.! The leading case 
sustaining a bank’s defense of wlira vires is that of California Bank v. 
Kennedy,’ in which the bank was discharged from liability on the stock 
of an insolvent corporation which it held outside its authority; on the 
other hand, in National Bank v. Matthews,’ the bank was allowed to 
foreclose on a mortgage entered into wlira vires. Perhaps the explana- 
tion of the cases may be found in the fact that the decision of McCor- 
mick v. Market Bank,‘ the first of the cases relieving the banks from 
liability, was handed down by Mr. Justice Gray, who had written the 
opinion in Central Transportation Co. v. Pullman Car Co. This latter 
case, in which no mention was made of the earlier bank rulings contra, 
established the federal doctrine that an wlira vires act has no corporate 
significance whatsoever. Later, in McCormick v. Market Bank, if this 
rule was to be applied to national banks, it became necessary to explain 
the earlier decisions, and the distinction between “an abuse of a legal 
power” and “an attempt to exercise a power expressly prohibited by 
statute” was formulated.’ But the distinction between buying stock, 
for which no authority is granted in the National Bank Act, as being 
“entirely outside the powers conferred on the bank,” and securing a 
present loan by a real estate mortgage, when the statute authorizes such 
security only for debts previously contracted,’ as “incidental to the 
exercise of powers conferred upon the bank,” ® is not satisfactory, nor 





1 In the following casés banks were allowed to enforce or retain advantages arising 
from such transactions: Gold-Mining Co. v. National Bank, 96 U. S. 640; National 
Bank v. Matthews, 98 U. S. 621; National Bank v. Whitney, 103 U. S. 99; Reynolds 
v. National Bank, 112 U. S. 405; Fortier v. National Bank, 112 U. S. 439, 451; Na- 
tional Bank v. Gadsden, 191 U. S. 451; Kerfoot ». Farmers’ & Merchants’ Bank, 218 
U. S. 281. 

The defense of the bank was upheld in: McCormick ». Market Bank, 165 U. S. 
538; California Bank v. Kennedy, 167 U.S. 362; National Bank v. Hawkins, 174 U. S. 
364; National Bank »v. Converse, 200 U. S. 425. 

But in a Circuit Court of Appeals case, the bank, through its receiver, was denied 
the defense of wlira vires ; though the case also went on the ground that the bank’s 
authority was not exceeded. Brown »v. Schleier, 118 Fed. 981. And a bank cannot 
both disclaim liability and reap the benefit of the contract. National Bank v. Towns- 
end, 139 U. S. 67. 

2 See n. 1, supra. 

3 Ibid. * Ibid. 

§ 139 U.S. 24. 

§ See 165 U.S. 538,553. Rev. Stat., § 5136 (7), U.S. Comp. Stat., 1913, § 9661 (7), 
reads: “But no association shall transact any business, except such as is incidental 
‘ and necessarily preliminary to its organization, until it has been authorized by the 
Comptroller of the Currency to commence the business of banking.” The associa- 
tion had in this case negotiated the lease of banking premises before such time. The 
lease was held to be wlira vires and absolutely void. 

7 Rev. Srat., § 5137 (2), U. S. Comp. Stat., 1913, § 9674 (2). 

8 Justice Gray’s distinction was thus re-phrased in California Bank ». Kennedy, 
167 U. S. 362, 370. 
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does it explain why in the one case the ulira vires act of the bank should 
be void and in the other voidable by the government only. This dis- 
tinction is even less convincing when the circumstances of the purchase 
of stock are such as to lead a dissenting minority to consider the ac- 
quisition incidental to the banking powers and inira vires.® A reluc- 
tance to upset titles !° will not explain why the security of a real estate 
mortgage must be enforced; and the interpretation of the Act to the 
effect that “the impending danger of a judgment of ouster and dissolu- 
tion was the check, and none other, contemplated by Congress,” 4 
seems as applicable to one type of case as to the other. 

But one is spared the difficulty of applying the Supreme Court’s 
distinctions to the principal case” if the stock purchase in question 
was inira vires. National banks are authorized by the Act to “hold 
such real estate as is necessary for its immediate accommodation in 
the transaction of its business.” * Under this provision it has been 
held that a bank may lease a building site for 99 years and contract 
to build thereon, at a minimum cost of $100,000, a structure of not 
less than four stories, only a part of which is for its own accommoda- 
tion. Similarly a bank may build on its own land a six story building, 
renting the space it does not itself occupy.” For the Act is not to be 
construed as prohibiting a businesslike disposition of banking premises. 
The policy against permitting a bank to speculate or tie up its capital 
in real estate cannot be invoked to force uneconomical methods of 
business upon it. But though a bank may erect a building larger than 
is needed for its own accommodation, may it purchase stock in an 
independent corporation organized for such purpose? 

No authority is given national banks to purchase corporation stock and 
the omission is held to be a prohibition.”® It is considered an improper 
investment of its funds. Yet there is no disability inherent in the owner- 
ship of stock, for a bank may lawfully acquire stock by foreclosure on 
security ” or in settlement of a claim.’* The prohibition is against 

® In National Bank »v. Converse, 200 U. S. 425, the bank, as creditor of a failing 
corporation, participated in the organization of a new corporation and exchanged its 
claim against the old for stock in the new. Upon the failure of the new corporation, an 
action was instituted against the bank as stockholder on a statutory double liability. 
But the acquisition of the stock by the bank was held to be ulira vires and utterly void, 
and the bank was relieved from the liability. Compare also cases holding that a bank 
can acquire and pass title to its own stock under circumstances expressly prohibited 
3 _ Bank Act. National Bank ». Stewart, 107 U. S. 676; Lantry v. Wallace, 182 

6B.) S96, 

10 See Kerfoot ». Farmers’ & Merchants’ Bank, 218 U. S. 281, 287. 

11 See National Bank ». Matthews, 98 U. S. 621, 629. 

2 It is a subject for speculation whether the transaction in the principal case, if 
considered ulira vires, would be regarded as the mere “abuse of a legal power” to 
acquire a business location, or “‘ entirely outside the powers conferred upon the bank,” 
because a purchase of stock. 

8 Rev. Stat., § 5137 (1), U. S. Comp. Stat., 1913, § 9674 (1). 

4 Brown v. Schleier, 118 Fed. 981. 

% Wingert v. National Bank, 175 Fed. 739. P 

16 See California Bank v. Kennedy, 167 U. S. 362, 366; National Bank ». Converse, 
200 U. S. 425, 438. 

17 National Bank ». New England Electrical Works, 73 N. H. 465, 62 Atl. 971; 
McBoyle v. National Bank, 162 Cal. 277, 122 Pac. 458. 


18 National Bank »v. National Exchange Bank, g2 U. S. 122; Tourtelot ». Whithed, 
9 N. D. 467, 84 N. W. 8. 
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speculation or investment in stock. Where the investment in a build- 
ing corporation is a reasonable and boné fide method of acquiring bank- 
ing quarters, it seems difficult not to support the transaction as an exer- 
cise of implied incidental powers. Although in a like manner other 
corporations are prohibited from investing in stock, it has been held 
that a railroad company may purchase the majority interest in a cor- 
poration engaged in business which the railroad is authorized to trans- 
act,!® and that a cloth manufacturing and bleaching company may buy 
stock in a corporation producing the dyes used in its manufacturing 
process.2” Where a corporation may achieve a purpose directly, the 
power to perform indirectly would seem reasonably incidental, unless 
some principle of public policy were violated by the method of 
accomplishment. 

It is true that the purchase of less than a controlling interest may be 
objectionable on the ground that the funds of the bank are thus placed 
beyond the control of its directors. On the other hand, the situation 
in the principal case so closely resembles a loan that the transaction can 
hardly be open to criticism on mere grounds of policy. For the bank 
obtained from the promoter, at the time of its purchase of the stock, a 
promise to buy at par value, and received security for the performance 
of this obligation. 





THE Tort LIABILITY OF A CONTRACTOR FOR NEGLIGENT WORK ON 
County Roaps. — It has been a great matter of litigation how far public 
bodies are liable in tort with respect to their duty to maintain and repair 
highways. Whatever answer the courts may give to that question, the 
tort liability of individuals who are prosecuting the public work should 
be sharply distinguished. A recent case in Kentucky, however, lays 
down the rule that a highway contractor is not liable for positive mis- 
feasance, because his employer, the county, is immune from suit. Ocker- 
man v. Woodward, 178 S. W. 1100. 

In England, under the common law, the duty to repair roads was im- 
posed on the parish,! the duty to repair bridges on the county.? For the 
failure to perform this obligation, an indictment lay against the inhabit- 
ants of the parish or the county.’ Yet an individual who suffered special 
injury through the defective condition of the bridge out of repair was 
denied recovery against the county in the leading case of Russell v. Men 
of Devon. While the principle upon which the case is to be rested has 
received frequent and varied treatment, it has been generally followed 
in England and in this country, where either a county, parish, or town 
was by statute or common law under a duty to repair a bridge or high- 





19 State v. Missouri, etc. Ry. Co., 237 Mo. 338, 141 S. W. 643. But see contra, 
People v. Pullman Car Co., 175 Ill. 125, 159, 51 N. E. 664, 676. 
20 Joseph Bancroft & Sons Co. »v. Bloede, 106 Fed. 396. 


1 Com. Dic., tit. Chimin A 4, vol. II, 398; 1 Br. Com., 357. 

2 Com. Dic., ibid., B 2, vol. II, 399; 1 Bu. Com., 357; 2 CoKE, Inst., 700. 

3 Com. Die., tit. Chimin A 4, B 3; 1 BL. Com., 357; King v. Inhabitants of Devon, 
14 East 477. 

42D. & E. 667. 
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way.’ The result in that case and in the cases which follow it should rest 
on the ground that the so-called quasi-corporation is performing a public 
duty for the benefit of everyone, and is receiving no special benefit of 
any kind in return. Though Russell v. Men of Devon might have been 
decided on the ground that there was no corporation to sue, and that 
there was no corporate fund out of which the damages could be paid, 
such grounds will not suffice to explain later cases where counties, par- 
ishes, or towns were incorporated and had treasuries of their own. Nor 
will an explanation be found in the principle that the breach of an affir- 
mative public duty gives rise to no private action unless legislation gives 
the remedy.’ For this would lead to a distinction between misfeasance 
and non-feasance, which neither the original case nor later decisions will 
support. Whether an injury occurs through the failure to repair, or 
through negligence in repairing,® no recovery should be allowed against 


5 Hedges v. County of Madison, 6 Ill. 567; Town of Waltham »v. Kempner, 55 III. 
46; Mower ». Leicester, 9 Mass. 247; Sargent v. Guilford, 66 N. H. 543; Altnow ». 
Sibley, 30 Minn. 186; Board of Commissioners v. Allman, 142 Ind. 542; McKinnon ». 
Penson, 8 Ex. 319; Young v. Davis, 7 H. & N. 760, 2 H. & C. 197; Gibson ». Mayor 
of Preston, L. R. 5 Q. B. 218; Parsons v. St. Matthews Vestry, L. R. 3 C. P. 56; 
Maguire v. Liverpool Corporation, L. R. [1905] 1 K. B. 767. Contra, Dean v. New Mil- 
ford Township, 5 W. & Ser. (Pa.) 545; Humphreys v. Armstrong Co. 56 Pa. St. 204; 
County Commissioners v. Duckett, 20 Md. 468. 

6 Russell v. Men of Devon was placed on this ground in McKinnon ». Penson, 8 
Ex. 319, 327. That the real ground of the decision went further than this formal re- 
quirement is shown by the decision in that very case. Although the statute of 43 
Geo. III, ch. 59, permitted the county to sue and be sued in the name of the surveyor, 
and though the county had funds, yet no right of action was said to exist against the 
county for an injury resulting from the defective condition of the —— In accord, 
with regard to parishes, under a similar statute, Young v. Davis, 7 H. & N. 760. See 
also Vaughan Williams, L. J., in Maguire v. Liverpool, L. R. [1905] 1 K. B. 767, 787; 
and Halsbury, L. J., in Cowley ». Newmarket, [1892] A. C. 345, 350. In Common- 
wealth v. Mighels, 7 Oh. St. 109, Markey v. Queens County, 154 N. Y. 675, and Com- 
monwealth v. Allman, 142 Ind. 542, the county was not held even though it was in- 
corporated and had funds. In the cases holding counties liable, cited in note 5, such 
facts were held to distinguish Russell ». Men of Devon. 

7 For a thorough discussion of this principle, see an article by the late Prof. E. R. 
Thayer, “ Public Wrong and Private Action,” in 27 Harv. L. REV. 317, 320, 329 et seq. 

8 A city is not liable for the negligent acts of its officers or employees in maintaining 
or repairing school buildings. Bigelow ». Randolph, 14 Gray coegnaed Howard ». 
Worcester, 153 Mass. 426; 4 DILLON, MunicrpaL Corporations, 5 ed., § 1688. Nor 
is a city liable for the negligent acts of its employees in the police, fire, health, or parks 
department. Blair v. Granger, 24 R. I. 17; Louisville Park Comm. ». Printz, 127 Ky. 
460; Orr v. Lansing, 35 Ia. 495; Bowditch v. Boston, ror U. S. 16; 4 DrLton, Mv- 
NICIPAL CoRPORATIONS, §§ 1656, 1660, 1661. 

® It may appear at first sight that the English cases support such a distinction. 
Freeman v. Canterbury, L. R. 6 Q. B. 214; Taylor v. Greenhalgh, L. R. 9 Q. B. 487; 
Pendlebury v. Greenhalgh, 1 Q. B. D. 36; Parsons v. St. Matthews Vestry, L. R. 3 
C. P. 56, 59, 60; and Cowley v. Newmarket, [1892] A. C. 345, appear to lay down such 
arule. But thorough examination of these cases will show no disagreement with the 
conclusion above stated. Originally no single individual was charged with the duty 
of repairing roads. The Stat. of 2 & 3 Pu. & M., ch. 8, directed the church wardens of 
each parish to elect two surveyors to mend the highways. Under the Stat. of 4 & 5 Wm. 
IV, ch. 50, the surveyors were given the duty to maintain and keep in repair highways 
within their respective parishes. Generally —— England the position of sur- 
veyor has been abolished : and the “duties, rights and responsibilities”’ of that office have 
by various statutes been vested in town and district councils or some other such cor- 
poration. The cases making the distinction between misfeasance and non-feasance 
are cases where the duty of surveyors was transferred to public bodies. Just as the 
surveyor was liable for his misfeasance, so are the bodies succeeding to his duties and 
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a county, township, or parish. It is the special nature of the duty which 
gives the immunity from private suit.! 

The immunity of the public corporation should not extend, however, 
either to employees or to independent contractors whom the town or 
county has intrusted with the carrying out of its duty. And here the 
distinction is properly made between misfeasance and non-feasance, just 
as in the English case dealing with the liability of surveyors of highways 
or of those bodies which have been substituted in their place." The con- 
tractor or the employee owes an affirmative duty only to the county or 
city employing him, and from his mere failure to repair, whatever may 
be his liability to his principal, no action should lie against him by an 
individual. But no reason is apparent why the contractor should be 
relieved of his ordinary duty of careful conduct with reference to others 
likely to be injured by his negligence.” The court in the principal case™ 
feared that holding the contractor liable would defeat the immunity of 
the county because in the long run the burden would fall upon the county, 
by reason of the higher price which contractors would charge. If this 
be so of the contractor, why not also of the railway which hauled the 
asphalt or rock, of the truckman who hauled the rock for the contractor, 
of the manufacturer who constructed the tools which the contractor 
uses, and of the numberless others who contribute to repairing the road? 
Certainly the contingency of future lawsuits cuts little or no figure in a 
contractor’s estimate for private work, and it is somewhat fanciful to 
suppose that the county would be caused substantial detriment on this 
account. Indeed, the county would probably suffer more under the 





liabilities, though the failure to repair is solely a breach of public duty. See Pollack, 
C. B., in Davis v. Young, 7 H. & N. 760, 771; Channell, B., ibid., 776; and Willes, J., 
in the same case, 2 H. & C. 197, 198. 

For a typical statute under which these cases arise, see 38 & 39 VictT., ch. 55, § 144. 

10 With respect to chartered cities, it is generally held that they are liable to private 
suit for failure to repair streets, on the theory that the valuable rights conferred by 
charter are a consideration for the duty undertaken. Weet v. Brockport, 16 N. Y. 
161; Browning v. City of Springfield, 17 Ill. 143; Weightman v. City of Washington, 
1 Black 39; Galveston v. Posnainsky, 62 Tex. 118. Contra, Detroit v. Blakeby, 21 
Mich. 84; Pray v. Jersey City, 32 N. J. L. 394; French v. Boston, 129 Mass. 592. See 
Hill v. Boston, 122 Mass. 344, and collection of cases in 20 L. R. A. N.S. 518. The extent 
of this liability of municipalities, beyond the duty as to streets, is treated in 25 Harv. 
L. REv. 646. 

M See n. ro. 

12 There is a tendency to hold a contractor for failing to repair a roadway in cases 
where hc had contracted to do so fora city. Rockford City ». Matthews, 44 La. Ann. 
559, 11 So. 818; Brooklyn » . Brooklyn City R. Co., 47 N. Y. 475; Terminal Co. ». 
Springer, 47 Ind. App. 35, 93 N. E. 707. 

These cases proceed on the ground that the contract is made for the general public, 
the contractor assuming the duty of the city or county which engages him. In view 
of the fact that a city may not by delegation be relieved of liability for defects in the 
highway where it is otherwise liable for them, it is difficult to see how such an inten- 
tion can be found. See 15 Harv. L. REv. 485, 486. 

8 Solberg v. Schlosser, 20 N. D. 307, 127 N. W. 91, where the contractor was held 
for misfeasance such as described, although the county would not have been liable 
had it been doing the work itself. 

4 The case followed a former decision in the same jurisdiction. Schneider v. Cahill, 
127 S. W. 143, which appears to be on all fours with the principal case, except that 
the distinction between misfeasance and non-feasance was not raised. 
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doctrine of the Kentucky court, which puts a premium on carelessness 
and inefficiency. However sound the policy of immunity for the county, 
it is submitted that the reasons therefor do not require that our high- 
ways be filled with a large class of civilly irresponsible individuals. 





THE CONSTITUTIONALITY OF A STATUTE DISPENSING WITH INDICT- 
MENT ON PLEA oF Guitty. — The problem of the prisoner who wishes 
to plead guilty and have his sentence begin at once, but who must wait 
several months for the required indictment by grand jury, has been 
met in Pennsylvania by a recent case sustaining a statute which al- 
lows the criminal to enter a plea of guilty and receive sentence without 
indictment. Commonwealth ex rel. Stanton v. Francies, 95 Atl. 527 
(Pa.). The state constitution provides that “no person shall, for any 
indictable offense, be proceeded against criminally by information.” 
The court considered that “information,” as used in the constitution, 
adopted in 1790, referred to the peculiarly objectionable proceedings, 
used at one time in England, whereby one might be bound over for trial 
without any preliminary hearing, at the arbitrary whim of the prose- 
cutor.! Consequently the statutory proceeding in Pennsylvania, pro- 
viding a hearing of both sides and committal by a magistrate, was held 
not to fall within the constitutional prohibition. Although this con- 
struction is a reasonable one,” it is not altogether free from doubt in 
view of the frequent interpretation of the term “information” as re- 
ferring simply to prosecution without indictment by grand jury.’ 

Apart from a question of constitutional construction, the case is sup- 
portable on another ground. The analogous constitutional provision 
of trial by jury has generally been treated as a privilege of the defend- 
ant’s, and subject to waiver by him, where there is a statute permitting 
waiver, and conferring jurisdiction upon the court to try the issue. 
This seems to be true even when the provision of the constitvtion is 





1 The information had many oppressive features. The frequent use of it for libel 
increased its unpopularity. An information could not be quashed on motion without 
trial. The penalty was often divided with the informer. See 3 Bacon, Asr., 6 ed., 
6353 14 VINER’s ABR., 2 ed., 406, 414. 

2 See 7 DANE’S AgR., 282, § 5. 

3 “An information is defined to be a declaration or statement without being made 
on the oath of the grand jury, whereby a person is charged with the breach of some 
public law.” State v. Ledford, 3 Mo. 75, 77. See People v. Sponsler, 1 Dak. 280, 
298, 46 N. W. 459, 462; Clepper v. State, 4 Tex. 242, 246. The term has been so 
defined in a Pennsylvania case. See Respublica v. Wray, 3 Dallas 490; EDWARDS, 
GRAND Jury, 34. It is interesting to compare with the argument of the court in the 
principal case that the constitution forbids the old English practice, the conclusion 
of the Missouri court that the same constitutional provision merely adopts the com- 
mon-law use of the information in England, so that only felonies require indictment, 
and even serious misdemeanors may be prosecuted by information, if the legislature 
chooses to take them out of the class of indictable offenses. State v. Ledford, 3 Mo. 
75; State v. Cowan, 29 Mo. 330; State v. Ebert, 40 Mo. 186. 

* State v. Worden, 46 Conn. 349; Re Staff, 63 Wis. 285, 23 N. W. 587. Some courts 
do not require the statute. State v. Stevens, 84 N. J. L. 561, 87 Atl. 118. See 21 
Harv. L. Rev. 212. A constitutional provision requiring trial in the county of the 
crime may also be waived. State v. Albee, 61 N. H. 423. 
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apparently mandatory in terms,' although some courts have found the 
case easier when their constitution said, “the right to trial by jury shall 
remain inviolate.”® If trial by jury may thus be waived, it would 
seem, @ fortiori, that a defendant could waive the one-sided grand jury 
proceeding, which is not final anyway, for the prosecutor may nol. 
pros. a true bill or hold the case over for another grand jury if the bill 
is ignored.’ This result has been reached in a few cases.® A plea of 
guilty, by the better view, is strictly not a waiver of trial by jury, for 
the jury function does not arise unless there is an issue to be tried.® 
In like manner a grand jury proceeding is a mere formality where there 
is no question of the defendant’s guilt. The finding of a true bill by 
grand jury, as a prerequisite to the court’s jurisdiction, is a procedural 
difficulty which is surmounted by the Pennsylvania statute, allowing the 
accused to plead guilty to a formal accusation drawn up by the prose- 
cutor. It may be noted in passing, however, that a commission of 
judges in New York, though recognizing the desirability of dispensing 
with indictment on plea of guilty, considered it impossible without an 
amendment to the constitutional provision that “no person shall be 
held to answer for a capital or otherwise infamous crime except on pre- 
sentment or indictment by grand jury.” ” 

The principal case is in harmony with the tendency, legislative and 
judicial, to diminish the importance of the grand jury, so that it is now 
a disappearing institution. In the United States, indictment by grand 
jury no longer exists as a privilege of the criminal defendant in at least 
twenty-four states," prosecutions being begun either by indictment or by 
information.” In most of these a grand jury may be called by the dis- 
trict or circuit judge in his discretion, to investigate and present the 
names in such a case as general corruption. There must generally be a 
preliminary hearing of both sides by a trained magistrate, thus protect- 
ing the innocent from the danger of being held unwarrantably for trial, 
with more efficiency than under the cumbrous and irresponsible grand 
jury system.* The defendant’s historical rights are amply preserved in 
the trial by jury, the public character of which makes the prosecutor 
and witnesses strictly accountable. A few of these states still require 
indictment in capital cases. At present there is a widespread attack on 

5 Belt v. United States, 4 D. C. App. 25; Moore v. State, 22 Tex. App. 117, 2S. W. 
634; State v. Cottrill, 31 W. Va. 162, 6 S. E. 428 (statute upheld by divided court); 
State v. Griggs, 34 W. Va. 78, 11 S. E. 740, following result in previous case. 

6 Brewster v. People, 183 Ill. 143, 55 N. E. 640. 

7 United States ». Martin, 50 Fed. 918. 

8 Edwards v. State, 45 N. J. L. 419; Lavery v. Commonwealth, ror Pa. St. 
560. See McGinnis v. State, g Humphreys (Tenn.) 43. 

® West v. Gammon, 98 Fed. 426; Hollibaugh v. Hehn, 13 Wyo. 269, 79 Pac. 1044. 

10 See 4 JOURNAL OF CRIMINAL LAW AND CRIMINOLOGY, 914-17. 

11 No question of due process under the federal Constitution is involved. A state 
a do gh with the grand jury as far as it sees fit. Hurtado »v. California, 110 

~~. 510. 

2 See 3 JOURNAL oF CrrmmNaL LAw AND CRIMINOLOGY, 566, naming Arizona, 
California, Colorado, Connecticut, Florida, Idaho, Indiana, Kansas, Louisiana, 
Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, New Jersey, North 
Dakota, Oklahoma, South Dakota, Utah, Vermont, Washington, Wisconsin, and 
Wyoming. The constitutions of several other states give the legislature power to 


abolish the grand jury. Oregon has changed back to indictment. 
% See 7 Harv. L. REv. 189, 190-92; 8 ibid. 424. 
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the grand jury system where still required,“ but its antiquity promises 
it life for another generation. 





REGULATION OF ATTORNEYS’ FEES FOR THE PROSECUTION OF CLAIMS 
AGAINST THE UNITED STATES. — It is, of course, within the power of 
Congress to regulate the payment of claims against the United States 
and to fix the conditions upon which such payments may be made. Thus, 
Congress may forbid the assignment of a claim against the government,! 
or any agreement to give a lien thereon.? Moreover, statutes fixing the 
compensation of the attorneys employed by the claimant, and making 
criminal the receipt of a greater amount, have been held within the legis- 
lative power.’ But a recent case shows that there are certain con- 
stitutional restrictions on this power. An attorney acting under a con- 
tract for a 3314 per cent contingent fee secured a judgment for his client 
in the Court of Claims, on account of property taken during the Civil 
War. Congress thereupon passed a special appropriation act, limiting 
the attorney’s fee to 20 per cent. It was held that the attorney could 
recover his full fee from his client, the restriction being unconstitutional. 
Moyers v. Fahey, 43 Wash. L.-Rep. 691.4 

It is clear that the attorney’s contract is not void as the assignment 
of a claim against the United States,® since even an agreement to pay a 
certain percentage out of the amount recovered is not an assignment 
pro tanto, unless the attorney is expressly given a lien.” Nor by the 
weight of authority is a contract for a contingent fee objectionable.® 
Since, then, the contract was valid and binding when made, it is pro- 
tected under the due process clause from arbitrary impairment.® It is 
true that the Supreme Court, in Ball v. Halsell,!° held that a statute 





M4 See REPoRT OF RoyAL CoMMISSION ON DELAY IN THE KiNnGc’s BENCH Division, 
presented to Parliament February 10, 1914, recommending the abolition of the 
grand jury in England. Also similar recommendations by Mr. Taft to the New 
York Constitutional Convention, 1 VA. L. RE. (n. s.) 226. 


1 Spofford v. Kirk, 97 U. S. 484. See Hager v. Swayne, 149 U. S. 242, 247; Ball v. 
Halsell, 161 U.S. 72. 

2 See Nutt v. Knut, 200 U. S. 12, 20. 

3 United States v. Fairchilds, Fed. Cas. No. 15,067, 1 Abb. 74; United States ». 
Marks, Fed. Cas. No. 15,721, 2 Abb. 531; United States ». Van Leuven, 62 Fed. 52 
(pensions); Ball v. Halsell, 161 U. S. 72 (Indian depredations). 

4 See Recent CasgEs, this issue, p. 33%. 

5 Assignments of claims against the United States before the issuance of the war- 
rant are void. U.S. Comp. Stat. 1913, § 6383. 

6 Trist v. Child, 21 Wall. (U. S.) 441; Wright ». Tebbetts, 91 U. S. 252; Roberts », 
Consaul, 24 A. C. (D. C.) 551; Wassell v. Armstrong, 35 Ark. 247. Contra, Jones ». 
Blacklidge, 9 Kan. 562. 

7 Nutt v. Knut, 200U.S.12. Contra, see Jones v. Rutherford, 26 A. C. (D. C.) 114, 
120. 

8 Wylie v. Coxe, 15 How. (U. S.) 415; Taylor v. Bemiss, r10 U. S. 42; Bergen v. 
Frisbie, 125 Cal. 168, 57 Pac. 784; Matter of Hynes, 105 N. Y. 560,12 N. E. 60. Contra, 
Ackert v. Barker, 131 Mass. 436. 

® “A vested right of action is property in the same sense in which tangible things 
are property, and is equally protected against arbitrary interference.” CooLry, Con- 
STITUTIONAL LimITATIONS, 7 ed., 517. 

10 161 U. S. 72. The right to recover for Indian depredations is based on treaties 
with the Indians, by which it was agreed that the United States should indemnify those 
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establishing a court to try claims arising from Indian depredations and 
fixing the compensation of attorneys for prosecuting claims there in- 
validated a previous contract for a larger fee. But that decision is 
clearly distinguishable from the principal case, for Congress, in establish- 
ing a new tribunal in which the United States may be sued, has power 
to regulate the conditions under which attorneys may practice there. 
There is, in fact, no doubt that Congress could at any time abolish the 
Court of Claims, and so deprive attorneys of compensation promised 
them for prosecuting a claim there. But after the attorney has performed 
his contract and the Court of Claims has rendered judgment, it seems an 
unjust interference with his rights under the contract for Congress, after 
appropriating the money, to restrict the claimant in his payment of 
creditors. 

Thus, the result of the principal case is wholly satisfactory. The 
court, however, based its decision on the broad ground that the legis- 
lature cannot interfere with liberty of contract, and neglected to con- 
sider the exceptions that must be made to such a sweeping rule. It is 
submitted that Congress might nullify preéxisting unexecuted con- 
tracts by forbidding any attorney to practice in the Court of Claims 
unless he agreed not to demand more than a fixed fee, since the regula- 
tion of that court is entirely within the legislative power. Moreover, it 
would seem that the legislature might constitutionally declare that in 
future all contracts for an excessive contingent fee should be void. 
Such a statute would be a declaration of public policy and a justifiable 
exercise of the police power. Such a rule, as applied to claims against 
the government, would involve little more restraint ‘on freedom of con- 
tract than the restrictions against assignments and liens, which are of 
unquestioned validity." Similar statutes fixing the compensation of 
pension attorneys have often been held constitutional.“ It must be 
remembered, however, that the pension cases are to a certain extent 
sui generis, since Congress, under its power to “raise and support an 
army,” 8 has full control over the pension laws and can in every way 
regulate the method of distribution.“ Indeed, it would seem that even 
executed contracts with pension attorneys might be nullified by the 
legislature, since the licensed pension attorney is, in a sense, the crea- 
ture of Congress, and at all times subject to its regulation, to the extent 
that Congress considers necessary for the protection of the pensioners, 
who are wards of the government. 

If the payment of the claim in the principal case could be regarded as 
a conditional gift, which might be recovered back if the condition were 
broken, it would seem unjust and inequitable to compel a forfeiture. 
But it is clear that the payment in such a case is not a mere gratuity, 
but the fulfillment of an obligation, since an implied contract to make 





injured and get reimbursement out of the annuities of the Indians who were at fault. 
See McKinzie v. United States, 34 Ct. Cl. 278, 286. 

11 See notes 1, 2, and 5, supra. 

2 United States 0. Fairchilds, Fed. Cas. No. 15,067; United States 2. Marks, Fed. 
Cas. No. 15,721; Frisbie ». United States, 157 U. S. 160. 

8 U.S. Consr., art. I, § 8. 

M4 See United States v. Fairchilds, Fed. Cas. No. 15,067; United States ». Hall, 98 


U. S. 343, 353- 
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compensation arises under Article V, when property is taken for the 
use of the United States.” Since the United States cannot be sued 
without its consent, the contract is not enforcible at law; but a moral 
obligation clearly exists. A conditional gift of money can only be re- 
covered in quasi-contract;'® and there can be no recovery in quasi- 
contract if the money paid, though not legally due, was due ex aequo et 
bono." Accordingly, the enforcement of the contract cannot result in 
any loss to the claimant beyond the amount of the fee he agreed topay. 
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ASSAULT AND BATTERY — CRIMINAL RESPONSIBILITY — FORCIBLE PRE- 
VENTION OF WRONGFUL LEVY ON DEFENDANT’S PROPERTY. — The defendant, 
using no unnecessary force, resisted a constable who attempted to attach his 
goods as the property of another person. Held, that he is guilty of a criminal 
assault. State v. Selengut, 95 Atl. 503 (R. 1.). 

It is a general rule that a trespasser may be resisted with reasonable force. 
See 1 Bishop, Crminav Law, 8 ed., § 861. A wrongful attachment is a tres- 
pass. Buck v. Colbach, 3 Wall. (U. S.) 334; McAllaster v. Bailey, 127 N. Y. 
583, 28 N. E. 591. Therefore, on strict principle, it would seem justifiable to 
resist a wrongful attachment. Some authority supports this view. Common- 
wealth v. Kennard, 8 Pick. (Mass.) 133; Wentworth v. People, 4 Scammon (IIl.) 
550; Lassiter v. State, 163 S. W. 710 (Tex.). Cf. Smith v. State, 105 Ala. 136, 
17 So. 107. However, since the protection of property by personal force in- 
volves a breach of the peace, it is submitted that the rule permitting it can only 
be justified when the alternative offered by the legal remedies is seriously in- 
adequate. Now, in a wrongful attachment a protection to the owner, not 
present in a private trespass, is afforded by the liability of the attaching officer 
on his bond. See 2 FREEMAN, EXECUTIONS, 3 ed., § 272. Furthermore, if 
private persons were permitted to resist wrongful attachments, it would give 
debtors an opportunity to resist rightful attachments until they had secreted 
or disposed of their goods, and would entirely defeat. the purpose of mesne 
attachments. Hence it would seem that there should be no right to resist 
attachment by force, and the weight of authority supports this view. State v. 
Downer, 8 Vt. 424; Faris v. State, 3 Oh. St. 159; State v. Richardson, 38 N. H. 
208; People v. Hall, 31 Hun (N. Y.) 404. It is true that an illegal arrest may 
everywhere be resisted. State v. Belk, 76 N. C. 10; Massie v. State, 27 Tex. 
App. 617, 11 S. W. 638. But such an arrest is an irreparable personal injury 
which cannot be adequately compensated in damages. 


BANKS AND BANKING — NATIONAL BANKS— COLLATERAL ATTACK ON 
Utrra Vires Act — AUTHORITY TO PURCHASE STOCK IN BUILDING CORPORA- 
TION AS INCIDENTAL TO SECURING BANKING QUARTERS. — A national bank 





% Brooke v. United States, 2 Ct. Cl. 180; Wixon v. United States, 14 Ct. Cl. 50. 

16 Williamson v. Johnson, 62 Vt. 378, 20 Atl. 279. But if a chattel is given condition- 
ally, a breach of condition is a forfeiture, and the donor may replevy the chattel. 
Halbert v. Halbert, 21 Mo. 277. 

17 Farmer v. Arundel, 2 Wm. Bl. 824; Goddard v. Seymour, 30 Conn. 394. See 
Moses v. MacFerlan, 2 Burr. 1005, 1012. See KEENER, Quasi-ContTRACTs, 43 ff. 

Cf. the rule concerning “natural obligations” in the Roman law. See 2 Rosy, 
_ Roman Private Law, 81. 
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bought shares of stock in a building corporation as part of a transaction 
in which it leased banking quarters in the building to be erected. The pro- 
moter of the corporation contracted to buy from the bank at a later date 
the stock acquired by it, and deposited security for his performance. When 
suit was brought on his promise, the defendant set up that the acts of the bank 
were ulira vires and the transaction void. The court held that the transaction 
was intra vires and intimated that the authority of the bank was not subject 
to attack in this manner. Fourth National Bank of Nashville v. Stahlman, 
178 S. W. 942 (Tenn.). 
For a discussion of the principles involved, see NOTES, p. 320. 


CONSTITUTIONAL LAw — DvE Process or LAw — CLAIMS AGAINST UNITED 
States — StaTuTE Liwitinc Attorneys’ Freres. — The defendant employed 
the plaintiff to prosecute a claim against the United States for land taken 
during the Civil War, and contracted to pay him an amount equal to 33/4 per 
cent of the sum recovered. The Court of Claims having found for the claim- 
ant, Congress passed a special appropriation act, which provided that not more 
than 20 per cent of the amount thus appropriated should be paid for attor- 
neys’ services. Accordingly, 20 per cent was paid to the plaintiff, who now 
sues his client for the balance. Held, that he may recover, the restriction be- 
ing types on Moyers v. Fahey, 43 Wash. L. Rep. 691 (Sup. Ct., 
D. C.). 

For a discussion of the question involved in this decision, see NOTES, p. 328. 


Divorce — GrounDS — DESERTION — DEED OF SEPARATION. — When a 
husband was about to desert his wife, they executed a deed of separation, in 
which it was mutually agreed that they should live apart, and he agreed to pay 
her a weekly allowance. About a year later he ceased paying and left for Aus- 
tralia with another woman. Held, that the wife is entitled to a divorce on the 
grounds of adultery and desertion. Smith v. Smith, 60 Sol. J. 25 (P. D.). 

American courts regard covenants to live apart as against public policy, and 
therefore unenforcible. Aspinwall v. Aspinwall, 49 N. J. Eq. 302; Smith v. 
Knowles, 2 Grant Cas. (Pa.) 413. Thus, though such covenants are evidence of 
consent to separation, the consent may be revoked, causing further living apart 
to be desertion. Schanck v. Schanck, 33 N. J. Eq. 363. See Hankinson v. 
Hankinson, 33 N. J. Eq. 66, 70. But in England such covenants are now spe- 
cifically enforced by injunction against proceedings for the restitution of con- 
jugal rights. Hunt v. Hunt, 4 DeG. F. & J. 221; Besant v. Wood, 12 Ch. Div. 
605. See R. J. Peaslee, ‘Separation Agreements Under the English Law,” 
15 Harv. L. Rev. 638, 653, 654. And under the Judicature Act they may be 
pleaded by way of defense to such suits. Marshall v. Marshall, 5 P.D.19. Log- 
ically they should also be a defense to actions for divorce on the ground of 
desertion, since the consent cannot be revoked when embodied in a valid con- 
tract. Queen v. Leresche, [1891] 2 Q. B. 418; Crabb v. Crabb, 1 P. & D. 601. 
However, separation deeds will, upon equitable principles, be held invalid, 
if they have been procured by fraud or coercion, or if they are unfair to the 
wife. Dagg v. Dagg & Speake, 7 P. D. 17; Lambert v: Lambert, 2 Bro. P. C. 18; 
see Crabb v. Crabb, 1 P. & D. 601, 604. Of course a separation deed giving 
permission to live apart does not include permission to commit adultery. 
Morrall v. Morrall, 6 P. D. 98. But in England proof of adultery by the hus- 
band entitles the wife only to a judicial separation: in order {to obtain a decree 
of dissolution shé must also prove either cruelty or desertion. Fitzgerald v. 
Fitzgerald, 1 P. & D. 694; Balcombe v. Balcombe, [1908] P. D. 176, 177, 178. 


Divorce — Grounps — DESERTION: REFUSAL TO LIVE witH HusBAND’s 
Parents. — The plaintiff petitioned for a divorce, on the ground of his wife’s _ 
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desertion. He had declined to live elsewhere than with his parents, although 
his wife’s temperament appeared to clash continually with that of her mother- 
in-law. Held, that the decree will not be granted as the desertion was justified. 
McCampbell v. McCampbell, 63 Pittsb. Leg. J. 641 (C. P. Allegheny Co., Pa.). 

Under the Pennsylvania statute, a desertion, to be sufficient ground for a 
divorce, must be wilful, malicious, and without reasonable cause. See Pur- 
pon’s Dic. Pa. Stat. (1905), 1230. Although of various forms, nearly all 
desertion statutes have been construed to allow a divorce for any desertion 
unless excused by something which would be a ground for granting a divorce 
to the deserting spouse. Detrick’s Appeals, 117 Pa. St. 452, 11 Atl. 882; Craig 
v. Craig, 90 Ark. 40, 117 S. W. 765. See 1 Bishop, MARRIAGE, DIVORCE AND 
SEPARATION, §§ 1664, 1753. Contra, Laing v. Laing, 21 N. J. Eq. 248, 250. 
Since the husband has the right to determine the locus of the home, the mere 
election to live with his parents, provided adequate support and a comfort- 
able home are given the wife, can present no ground for divorce. Rodenbaugh 
v. Rodenbaugh, 17 Pa. Co. Ct. R. 477. See 1 Bishop, MARRIAGE, DIVORCE 
AND SEPARATION, §§ 1713, 1716. Under extreme circumstances, however, to 
compel the wife to live with her mother-in-law may amount to such cruelty 
as would be ground for divorce; and, accordingly, in such cases the wife’s de- 
sertion is justified. Shinn v. Shinn, 51 N. J. Eq. 78, 24 Atl. 1022. Cf. Dailey’s 
Appeal, 10 Wkly. Notes Cas. 420. However, the mere existence of an un- 
friendly spirit between the mother-in-law and the wife, as in the principal case, 
can hardly be called sufficient cruelty to justify the latter in deserting her 
husband. Jones v. Jones, 55 Mo. App. 523; Loux v. Loux, 57 N. J. Eq. 561, 
4r Atl. 358. Cf. Mossa v. Mossa, 123 N. Y. App. Div. 400, 107 N. Y. Supp. 
1044. Contra, Powell v. Powell, 29 Vt. 148; Field v. Field, 79 Misc. (N. Y.) 


557, 139 N. Y. Supp. 673. 


EMINENT DomAIn — DAMAGES — VALUE OF FEE UNDER HiGHway. — The 
city took by condemnation the fee to water-covered shore land, already sub- 
ject to a public easement of passage. Held, that the owner of the fee may 
recover substantial damages. Matter of City of New York (Main Street), 216 
N. Y. 67. 

The owner of the fee of a street possesses valuable property in his right to 
make any use of the land that will not interfere with the public easement of 
passage. Viliski v. Minneapolis, 40 Minn. 304, 41 N. W. 1050; Appleton v. 
New York, 163 App. Div. 680, 148 N. Y. Supp. 870; Allen v. Boston, 159 Mass. 
324, 34 N. E. 519; Dell Rapids Co. v. Dell Rapids, 11 S. D. 116, 75 N. W. 808. 
See NicHois, EmMInent Domatn, §§ 70, 71. It must follow that the condemna- 
tion of the fee of a street should be attended by the payment of substantial 
damages. Buffalo v. Pratt, 131 N. Y. 293, 30 N. E. 233. See 3 Ditton, Mvu- 
NICIPAL CORPORATIONS, 5 ed., 1805. There can be no valid distinction in 
principle between the condemnation of the fee of a street and the fee of land 
under water subject to a right of passage, for here, too, the fee carries with it 
valuable rights. Steers v. Brooklyn, 1o1 N. Y. 51, 4 N. E. 7. See NicHots, 
Eminent Domarn, § 171; FARNHAM, WATERS AND WATER RIGHTS, § 113 0. 


EVIDENCE — HEARSAY: IN GENERAL — DECLARATIONS OF WIFE ApMIS- 
SIBLE AGAINST HUSBAND AS Co-CONSPIRATOR. — On an indictment for assault 
with intent to murder, evidence was given that the defendant and his wife 
planned to commit murder. The acts and declarations of the wife during 
conversations with the intended victim just before and at the time of the al- 
leged assault were offered by the prosecution. Held, that these are admissible. 
Thompson v. State, 178 S. W. (Tex.) 1192. 

At common law husband and wife, standing alone, cannot be conspirators. 
1 Hawk. P. C., 8 ed., 448, § 8; People v. Miller, 82 Cal. 107, 22 Pac. 934. 
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Texas courts have said that the rule has been changed by statute in that state. 
See Smith v. State, 48 Tex. App. 233, 89 S. W. 817, 821; TEXAS PENAL Cope, 
1895, §§ 36, 76, 86, 87,958. But even at common law it is submitted that the 
principal case is correct. It cannot, it is true, be supported by the rule of 
evidence that the acts and declarations of one conspirator in furtherance of 
the common purpose are admissible against any other conspirator. See Wic- 
MORE, EVIDENCE, § 1079; WHARTON, EVIDENCE, § 1205. This rule, however, 
does not depend on any notion peculiar to conspiracy, but on the fundamental 
conception that so far as a defendant’s liability under the substantive law may 
be affected by the acts and declarations of another, those acts and declarations 
are admissible. See United States v. Gooding, 12 Wheat. (U. S.) 460, 469; 
State v. Moeller, 20 N. Dak. 114, 120, 126 N. W. 568, 571. See WicmoreE, Evt- 
DENCE, § 1077. The relationship of principal and accessory, joint principals, 
or principal and agent between the defendant and his wife may entail such 
liability. State v. Vertrees, 33 Nev. 509, 112 Pac. 42; State v. Dickerhoff, 127 
Ia. 404, 103 N. W. 350. See Jones v. Monson, 137 Wis. 478, 484, 119 N. W. 
179, 182; Price v. Price, 91 Ia. 693, 696, 60 N. W. 202, 205; BisHop, CRIMINAL 
Law, § 631. There was evidence in the principal case to justify a jury finding 
that one of these relationships existed and that the declarations admitted were 
made in furtherance of the purpose for which it existed. But at common law 
one spouse may not testify against the other and this rule extends to declara- 
tions proved by third persons. See Ray v. State, 43 Tex. Cr. R. 234, 236, 64 
S. W. 1057, 1058; WicMoRE, EVIDENCE, § 2232. But the rule does not apply 
in civil suits when there is an agency between the spouses. See WIGMORE, 
EvVIENCE, § 2232. There is no reason to distinguish criminal from civil cases 
in applying rules of evidence. See United States v. Gooding, supra. It is sub- 
mitted, therefore, that where in a criminal case a relationship exists between 
the spouses that is fundamentally one of agency, the acts and declarations of 
one may be used against the other. 


EXECUTORS AND ADMINISTRATORS — ADMINISTRATION BoNnDS — SURETY’S 
LIABILITY TO ASSIGNEE OF ADMINISTRATOR. — An administrator was entitled 
to a share of the estate. He assigned this interest, and later committed a 
devastavit. The assignee now sues the surety on the administration bond. Held, 
that he may recover. Muller v. National Surety Co., 154 N. Y. Supp. 1006. 

An assignee is not subject to cross claims which arise between the assignor 
and the obligor after the assignment. But an exceptional doctrine is applied 
where a trustee who is also a cestui assigns his beneficial interest, or an executor 
and trustee who is given a legacy assigns that legacy. It is then held, on the 
ground that the executor is only intended to get a deferred interest, that the 
assigned share must bear in full the loss even from a devastavit committed after 
the assignment. Morris v. Livie, 1 Y. & C. Ch. 380; Doering v. Doering, 42 
Ch. Div. 203; Hart’s Estate, 203 Pa. St. 503, 53 Atl. 373. The fact that there 
is no trust in the principal case offers no ground for distinction. But it is sub- 
mitted that the rule is only for the protection of the other cestuis or legatees, 
and that there is no reason to treat the assignable interest as deferred to cross 
claims of the surety. Thus, though the administrator cannot recover in his 
capacity as legatee, for he is liable to a counterclaim for indemnification on the 
bond, the right of the assignee is unimpaired. Indeed, it seems that the ad- 
ministrator himself may recover for the benefit of the estate. See Wolfinger 
v. Forsman, 6 Pa. St. 294, 295. 


INDICTMENT AND INFORMATION — CONSTITUTIONALITY OF STATUTE Dits- 
PENSING WITH GRAND JuRY ON PLEA oF Guitty.—On prosecution for 
breaking and entering, and larceny, the prisoner filed a plea of guilty, under 
a statute dispensing with the necessity of indictment by grand jury in such 
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case, and was at once sentenced. The state constitution provided that “no 
person shall, for any indictable offense, be proceeded against criminally by 
information,” with certain exceptions. Held, that the relator was properly 
sentenced. Commonwealth ex rel. Stanton v. Francies, 95 Atl. 527 (Pa.). 

For a discussion of this case, see NOTES, p. 326. 


INDICTMENT AND INFORMATION — JOINDER OF DEFENDANTS — JomnT In- 
DICTMENT FOR PRACTISING MEDICINE WITHOUT A LICENSE. — Two defend- 
ants were indicted jointly for “assuming the duties of a physician, and... . 
treating persons afflicted with disease . . . without first having obtained from 
the state” the certificate required by Section 2580, Code of Iowa. Held, that 
the indictment was good. State v. McAninch, 154 N. W. 399 (Ia.). 

The traditional view has been that there can be no joint indictment for a 
crime which from its nature cannot be jointly committed. WHarToN, CRIMI- 
NAL PLEADING AND PRACTICE, 8 ed., § 302. Thus it was held there could be 
no joint indictment for exercising a trade without apprenticeship. Rex v. 
Wesion, 1 Strange 623. Nor for perjury. 2 Strange 920. Early American 
cases accepted this notion without analysis. Vaughn v. State, 4 Mo. 530; 
United States v. Kazinski, 26 Fed. Cas. 682. And it persists in some jurisdic- 
tions. Walker v. Commonwealth, 172 S. W. (Ky.) 109; State v. Wilson, 115 
Tenn. 725, 91 S. W. 195. It has even been held that two persons cannot be 
jointly drunk. State v. Deaton, 92 N. C. 788. The rule seems to have been, 
purely formal, however, for the mere insertion of the word “separaliter” 
rendered a joint indictment for a crime of this nature valid. 1 STARKIE, CRIMI- 
NAL PLEADING, 43. This being so, it is a short step to hold that the word 
“several” can be implied where from the nature of the act the crime is several. 
See State v. Mills, 39 N. J. L. 587, 588. It is now recognized that the test 
should be practical, rather than analytical, turning on substantial fairness to 
the parties rather than the nature of the crime. State v. Winstandley, 151 Ind. 
316, 51 N. E. 92. Cf. Rex v. Philips, 2 Strange 920. In the principal case a 
joint indictment can work no hardship, as the court may nevertheless order 
separate trials, if justice or convenience requires. McLarn’s ANN. CoDE OF 


Towa, § 5375. 


INSURANCE — CONSTRUCTION OF PARTICULAR WORDS AND PHRASES IN 
STANDARD Forms — STANDARD MORTGAGE CLAUSE AS PROTECTION AGAINST 
OwneEr’s Acts. — A mortgagee of certain property sued on the owner’s policy. 
The policy contained standard clauses making the loss, if any, payable to the 
mortgagee as his interest might appear and stipulating that the conditions 
contained therein should apply to the mortgagees in the manner written on, 
attached, or appended thereto. No conditions were appended to the mortga- 
gee clause. The insurance company set up the defense that the owner had 
burned the property. Held, that in the absence of appended conditions the 
mortgagee’s right was unaffected by the owner’s acts. Stamey v. Royal Ex- 
change Assur. Co., 150 Pac. 227 (Kan.). 

Courts generally regard the above mentioned clauses as constituting, be- 
tween the insurer and the mortgagee, a separate contract whereby the former 
agrees to pay the latter irrespective of invalidating acts by the owner. Queen 
Ins. Co. v. Dearborn Savings etc. Ass’n, 175 Ill. 115, 51 N. E. 717; Oakland 
Home Fire Ins. Co. v. Bank of Commerce etc., 47 Neb. 717, 66 N. W. 646; 
Christensen v. Fidelity Ins. Co., 117 Ia. 77, 90 N. W. 495. Reasons for this 
bi-contractual theory are not forthcoming, except that it is a method of reach- 
ing a desired result. See Hartford Fire Ins. Co. v. Olcott, 97 Ill. 439. Though 
it is arguable, it does not seem desirable to stretch the mere agreement by the 
owner to insure for the mortgagee’s benefit into a delegation of power to the 
former to enter a contract in the latter’s behalf. This speculation aside, the 
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requisites of a contract relation are lacking. The mortgagee is not a party to 
the agreement, and gave no consideration, either executed or promissory. In 
truth there are not two contracts, and thus the mortgagee must be regarded 
as a beneficiary with an independent vested right, if, as the court contends, he 
may recover irrespective of the owner’s act. See 23 Harv. L. REv. 311; 27 
ibid. 763. It is wrong, however, to place [this construction on the absence of 
conditions appended to the mortgagee clause, which is better construed to 
give the mortgagee only a vicarious right. Delaware Ins. Co. v. Greer, 120 Fed. 


916. 


LANDLORD AND TENANT — RENT — Distress: May TENANT’S RECEIVER 
Enjorn DistRESS FOR ADVANCE RENT? — The defendant leased premises to 
a company which agreed to pay rent yearly in advance. At the beginning of 
the second year it failed to pay as agreed and the defendant distrained for the 
rent. Later the company went into the hands of a liquidator, who seeks to 
enjoin the defendant from proceeding further with the distress. Held, that 
the injunction will not issue. Venner’s Electrical Cooking & Heating A ppliances 
v. Thorpe, 60 Sol. J. 27 (C. A.). 

It is well settled that a receiver takes property subject to all claims against 
it, legal or equitable, in the hands of the person or corporation from whom he 
* takes. Chicago Title and Trust Co. v. Smith, 158 Ill. 417, 41 N. E. 1076; Com- 
mercial Pub. Co. v. Beckwith, 167 N. Y. 329, 60 N. E. 642. Again it has been 
explicitly held that a distress previously levied for rent in arrears is valid 
against the receiver. In re Roundwood Colliery Co., [1897] 1 Ch. 373. The 
fact, moreover, that a distress is levied immediately for rent due in advance, 
when the agreed time of payment is past, in no way impairs its validity. 
Atkins v. Byrnes, 71 Ill. 326; London, etc. Discount Co. v. London, etc. Ry. Co., 
[1893] 2 Q. B. 49. The defendant, therefore, was quite within his legal rights 
in proceeding with the distress in the principal case. Where this is so, equity 
will interpose only where it appears necessary to restrain an unconscionable 
abuse of the right. See Jn re Roundwood Colliery Co., supra, 380. No suffi- 
cient evidence of inequitable conduct on the part of the defendant appearing, 
for he clearly was not acting inequitably in endeavoring to collect his due ad- 
vance rent, the court seems properly to have denied the plaintiff’s motion. 


LIBEL AND SLANDER — DAMAGES — AGGRAVATION OF DAMAGES BY PLEA 
oF JustrFIcaTION. —In an action of libel the defendant pleaded truth in 
justification. Held, that the plea may be considered in aggravation of damages. 
O’ Malley v. Illinois Publishing and Printing Co., 51 Nat. Corp. Rep. 475 (App. 
Ct. of Ill., rst Dist.). 

It is well settled that “actual malice” in the publication of a defamation 
opens the defendant to exemplary damages. Paxton v. Woodward, 31 Mont. 
195, 78 Pac. 215; Lee v. Crump, 146 Ala. 655, 40 So. 609. See ODGERS, SLANDER 
AND LIBEL, 5 ed., 389. By malice is meant not necessarily the defendant’s 
knowledge of the falsity of the statement, but also his recklessness as to its 
truth, or his intent to injure the plaintiff. Palmer v. Mahin, 120 Fed. 737. See 
ODGERS, SLANDER AND LIBEL, 5 ed., 390. The weight of authority, including 
the principal case, holds that a plea of justification, if not proved, is evidence 
of malice in the original publication and hence aggravates damages. Gorman 
v. Sutton, 32 Pa. St. 247; Krulic v. Petcoff, 122 Minn. 517, 142 N. W. 897. See 
Coffin v. Brown, 94 Md. 190, 199, 50 Atl. 567, 570. Many courts, however, 
hold that the plea must be found to have been introduced in bad faith to be 
given this effect. Fodor v. Fuchs, 79 N. J. L. 529, 76 Atl. 1081; Henderson v. 
Fox, 83 Ga. 233, 9 S. E. 839. It is submitted that only if so introduced is the 
plea logically probative of either a carelessness of truth or an intent to injure. 
Of course no action itself could be brought on the plea, because it is absolutely 
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privileged. McGehee v. Ins. Co. of North America, 112 Fed. 853. See ODGERs, 
SLANDER AND LIBEL, 5 ed., 242. And it might well be urged that the reason 
back of this privilege, 7. ¢., the freedom of a party to an action to make a de- 
fense, demands that the plea should not aggravate damages. 


LrmIraTION OF ACTION — NATURE AND CONSTRUCTION OF STATUTE — IN- 
ABILITY TO DiscOVER BREACH OF WARRANTY PREVENTING RUNNING OF 
Statute. — A defendant pleaded a set-off based on a breach of warranty of 
goods sold. The breach was not discovered for a considerable time after de- 
livery. The period prescribed by the Statute of Limitations had run since the 
delivery, but not since the discovery of the breach. Held, that the Statute 
runs only from the expiration of a reasonable length of time within which the 
defendant could have discovered the breach. Sheehy Co. v. Eastern Importing 
& Mfg. Co., 43 Wash. L. R. 708 (D. C. App.). 

When goods are sold under a warranty, the warranty is broken on delivery 
of inferior goods, and a right of action at once accrues to the buyer. Vogel v. 
Osborne, 34 Minn. 454, 26 N. W. 453. Ordinarily the Statute of Limitations 
begins to run simultaneously. But where the defect is revealed only after a 
lapse of time, an injured party may have his right of action barred before he 
is aware that he has such a right. Likewise, in warranties of title, the buyer 
may have to sue before being disturbed in possession in order to have his right 
of action, when his damages are purely speculative. These considerations have 
led some courts to adopt the view of the principal case. Felt v. Reynolds 
Rotary, etc. Co., 52 Mich. 602, 18 N. W. 378; Gross v. Kierski, 41 Cal. 111. 
The weight of authority is, however, that the statutory period runs from the 
breach of the warranty. Allen v. Todd, 6 Lans. (N. Y.) 222; Perkins v. Whelan, 
116 Mass. 542. See Battley v. Faulkner, 3 B. & Ald. 288. See 2 GREENLEAF, 
EvmENcE, § 435. But where a defendant has fraudulently concealed the right 
of action the rule is usually lightened, although this result was not reached 
without some difficulty. Gibbs v. Guild, 9 Q. B. D. 59; Sherwood v. Sutton, 5 
Mason (U. S.) 143. See 29 Harv. L. Rev. 226. The basis of these cases is 
apparently an unwillingness to allow the defendant to profit by his own wrong. 
This would not, therefore, include the principal case, the result of which, though 
just, seems difficult to reach in view of the express wording of the Statute. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION Acts — ComMon- 
Law ALTERNATIVE CLAUSE — EFFECT OF ABROGATION OF ASSUMPTION OF 
Risk. — An employee of the defendant railroad, who was hired for the pur- 
pose of repairing electrical apparatus, was killed by a shock sustained while at 
work on a defective insulator. The defendant, who was free from any fault 
in the accident, had not subscribed to the insurance clause of a Workmen’s 
Compensation Act. By the Massachusetts Act (1911, Mass. Acts and Resolves, 
ch. 751, § 1), an employer who is not a subscriber loses the right to plead the 
“defense” of assumption of risk. The defendant is sued by the estate of the 
deceased. Held, that the plaintiff cannot recover. Ashton v. Boston & M. R. 
Co., 109 N. E. 820 (Mass.). ' 

There is a clear distinction between the assumption of the risks incident to 
the inherent dangers of a business and the assumption of those risks created by 
the evident negligence of the employer. Rigsby v. Oil Well Supply Co., 115 
Mo. App. 297, 91 S. W. 460. See Note, 28 L. R. A. N. Ss. 1215; Buford, “ Fed- 
eral Employers’ Liability Act,” 28 Harv. L. Rev. 163, 177. For in its first 
sense assumption of risk is simply indicative of the fact that the status of 
master and servant has not put the master in the position of an insurer by 
creating a relational liability without fault. See Duffey v. Consolidated Block 
Coal Co., 147 Ia. 225, 228, 124 N. W. 609, 610. But in its second meaning the 
phrase indicates an affirmative defense protecting the employer in spite of his 











RECENT CASES 337 


negligence. Martin v. Des Moines Light Co., 131 Ia. 724, 106 N. W. 359. In 
this sense the doctrine has no application to the facts of the principal case. 
Clearly a literal interpretation of the language of the Act sustains the court 
in limiting the scope of the expression to this latter meaning. Such, however, 
must have also been the intention of the legislature. For an earlier New York 
Act had been called unconstitutional because it established a relational lia- 
bility without fault. Ives v. South Buffalo Ry. Co., 201 N. Y. 271, 94 N. E. 431. 
And it was to avoid this result that the Massachusetts legislature inserted this 
optional common-law remedy. See Opinion of Justices, 209 Mass. 607, 610, 
96 N. E. 308, 315; Rusrnow, Socrtat INSURANCE, 175. Therefore, to hold 
that the optional common-law remedy likewise established a relational lia- 
bility without fault would be to defeat the very purpose of the legislature in 
providing the option. 


MorTGAGES — PRIORITIES — PRIORITY OF SUBSEQUENT CREDITORS OVER 
BoNDHOLDERS. — A receiver was appointed for the defendant railroad, and 
subsequently the bondholders brought suit to foreclose. The plaintiff inter- 
venes, claiming priority to the bondholders for certain claims out of the pro- 
ceeds of the foreclosure sale, on the ground that they arose from services which 
the plaintiff, as a connecting carrier, was legally bound to render to the de- 
fendant. Held, that these claims do not take priority over the lien of the bond- 
holders. Chicago, etc. R. Co. v. United States, etc. Trust Co., 225 Fed. 940 
(C. C. A., 8th Circ.). 

Current expenses of a railroad have a claim on gross earnings prior to that 
of the bondholders, on the ground that the creditors relied on such earnings 
rather than on general credit. Virginia, etc. Coal Co. v. Central R. & B.Co., 170 
U. S. 355. But only when the income has been diverted from the payment of 
current expenses to the improvement of the property may such claims be satis- 
fied out of the corpus, in preference to the bondholders. Burnham v. Bowen, 
111 U.S. 776; Southern Ry. Co. v. Carnegie Steel Co., 76 Fed. 492. See 18 Harv. 
L. REv. 605. It has been stated that an exception exists where the preserva- 
tion of the business requires immediate payment. Miltenberger v. Logansport 
Ry. Co., 106 U.S. 286, 311; see dissent in Gregg v. Metropolitan Trust Co., 197 
U. S. 183, 190. Although the courts in the later cases recognize this exception, 
their refusal to apply it shows its narrow limits. Thomas v. Western Car Co., 
149 U. S. 95; Gregg v. Metropolitan Trust Co., supra. See Kneeland v. Ameri- 
can Loan & Trust Co., 136 U. S. 89, 98; Lackawanna Iron & Coal Co. v. Farm- 
ers’ Loan & Trust Co., 176 U.S. 298, 316. The plaintiff’s claim in the principal 
case, therefore, suggests a new exception, which the court seems correct in 
denying. The plaintiff, having entered the business of a carrier voluntarily, 
can scarcely complain of the relational burdens it has thereby assumed, nor 
make such complaint the basis of a claim for a preference. Indeed, a prefer- 
ence to a common carrier has been held the less justified, because immediate 
payment is not necessary to secure continued service. Carbon Fuel Co. v. 
Chicago, eic. R. Co., 202 Fed. 172. 


MUunicrpAL CoRPORATIONS — OFFICERS AND AGENTS — LIABILITY OF HicuH- 
WAY CONTRACTOR FOR MISFEASANCE. — The defendant, a contractor working 
on county roads, negligently piled stones on the road without proper safe- 
guards. The plaintiff sues for injuries to himself and team resulting therefrom. 
Held, that he may not recover. Ockerman v. Woodward, 178 S. W. 1100 (Ky.) 

For a discussion of this case, see NOTES, p. 323. 


NEGLIGENCE — DEFENSES — ILLEGAL CONDUCT OF THE PLaINTIFF.—A 
statute requires public officers to impound all cattle running at large in high- 
ways. Mass. R. L., c. 33, §§ 22, 23. The plaintiff’s bull escaped into the 
highway and was there killed by the defendant’s negligently driven street car. 
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Held, that the plaintiff can recover the value of the bull. Carrington v. Wor- 
cester Consolidated St. Ry. Co., 109 N. E. 828 (Mass.). 

Unlicensed automobiles are held in Massachusetts to be trespassers, and 
neither their owners nor persons riding in them can recover from negligent de- 
fendants. Dudley v. Northampton St. Ry. Co., 202 Mass. 443, 89 N. E. 25; 
Holden v. McGillicuddy, 215 Mass. 563, 102 N. E. 923. See Bourne v. Whit- 
man, 209 Mass. 155, 171, 95 N. E. 404, 408. See 28 Harv. L. REv. 505. But 
bulls are apparently less trespassers than automobiles, though the only offense 
of the machine is the failure of its owner to pay a license tax, while the bull’s 
very presence is in effect prohibited by the positive requirement that he be 
taken up. Indeed, it has been expressly stated by the Massachusetts court 
that the presence of cattle in the highway under such a statute is unlawful. 
See Leonard v. Doherty, 174 Mass. 565, 570, 55 N. E. 461, 462. The distinc- 
tion cannot be explained by a lenience toward cattle, for in Massachusetts 
cattle trespassing on private property render their owners liable. Lyons v. 
Merrick, to5 Mass. 71. And even where by decision or statute this is other- 
wise, cattle straying upon private property are nevertheless trespassers and 
have only the rights of such. Beinhorn v. Griswold, 27 Mont. 79, 69 Pac. 557; 
Herold v. Meyers, 20 Ia. 378. Cf. Haughey v. Hart, 62 Ia. 96, 17 N. W. 189. 
In many jurisdictions there is a duty of due care in active conduct owed to 
trespassers after their presence has come to the attention of the defendant. 
Herrick v. Wixon, 121 Mich. 384, 80 N. W. 117. In such jurisdictions, or in 
the absence of a rule holding an unlicensed automobile a trespasser as against 
lawful users of the highway, the decision in the principal case is right enough. 
Smith v. St. Paul City Ry. Co., 79 Minn. 254, 82 N. W. 577. Cf. Davies v. 
Mann, 10 M. & W. 546. But where actually made it seems to show a tendency, 
previously noticed, to regard persons who use automobiles as in some way de- 
oe of less consideration than the remainder of mankind. See 28 Harv. 

. REV. or. 


PARENT AND CHILD — AGREEMENTS CONCERNING CustTopy — LIABILITY 
oF Parent. —A father who had delivered his infant child to the plaintiff 
under an agreement that the latter should keep it until it came of age, took 
the child back before that time arrived. Held, that the plaintiff can recover 
on a quantum meruit for services actually rendered. Gordon v. Wyness, 155 
N. Y. Supp. 162. 

In determining disputes as to the custody of children, the court acts as 
parens patriae and regards the welfare of the child as the controlling considera- 
tion. Kelsey v. Green, 69 Conn. 291, 37 Atl. 679. When the interests of the 
child will best be promoted by leaving it with its foster parent, the father will 
not be allowed to take it back. Hussey v. Whiting, 145 Ind. 580, 44 N. E. 
630; Peese v. Gellerman, 51 Tex. Civ. App. 39, 110 S. W. 196; Richards v. 
Collins, 45 N. J. Eq. 283, 17 Atl. 831. However, when, as is usual, it is best 
for the child to have ‘its father’s care, his agreement to give the custody to 
another will not deprive him of the right to resume possession. Wood v. Shaw, 
92 Kan. 70, 139 Pac. 1165. But if the agreement be regarded as valid, the 
father, when he rescinds it, must place the foster parent im statu quo. See 
WILLIsSTON’s WaALD’s POLLOCK ON CONTRACTS, 337, 343. And even if, as 
most courts hold, the agreement is invalid, the case falls within the principle 
that one who performs services for another with the latter’s assent, can re- 
cover their reasonable value. See WiLListon’s WALD’s Pottock on Con- 
TRACTS, 11. Moreover, when a father fails to support his child, a stranger who 
supplies necessaries can recover from the father. De Brauwere v. De Brau- 
were, 203 N. Y. 460, 96 N. E. 722. Of course there can be no recovery by one 
who, when he conferred the benefit, intended it to be gratuitous. Collyer v. 
Collyer, 113 N. Y. 442, 21 N. E. 114; Brown v. Tuttle, 80 Me. 162. But in the 
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principal case, the plaintiff expected to receive compensation through the 
society of the child. Therefore, since his services under the agreement were 
not illegal or officious, he can recover on a quantum meruit. 


PATENTS — INFRINGEMENT — USE By GOVERNMENT. — Certain govern- 
ment officers drew up specifications for wireless apparatus for warships. These 
plans made it impossible to build such apparatus without infringement of the 
plaintiff’s patent. The government advertised for bids and awarded the con- 
tract to supply the apparatus to the defendant. The patentee brings a bill A 
enjoin the carrying out of this contract. On a motion for a p 
junction the entire bill was dismissed. Marconi Wireless Telegraph Co. r 
America v. Simon, 54 N. Y. L. J. 671 (U. S. Dist. Ct., South. Dist. N. Y.). 

Before 1910 a patentee had no relief for a governmental infringement of his 
patent unless a contractual obligation to pay for the same could be established. 
Schillinger v. United States, 155 U. S. 163; United States v. Berdan Fire-Arms 
Mfg. Co., 156 U. S. 552. This was owing to the fact that the United States 
had consented to be sued only in actions sounding in contract. See U. S. 
Rev. Stat., § ros9. In 1910 a statute was passed permitting a patentee to 
recover just compensation in the Court of Claims in case the United States used 
his patent without license or lawful right. See 1 Fep. Stat. ANN., 1912 SUPP. 
286. This statute has been construed as establishing the right of the govern- 
ment to appropriate a license to use a patent as an exercise of the power of 
eminent domain. See Crozier v. Krupp, 224 U. S. 290, 305. Under this con- 
struction the appropriation by the government is no longer a tort with no rem- 
edy but a lawful taking, since compensation need not precede the taking. 
Great Falls Mfg. Co. v. Garland, 25 Fed. 521. Granting, then, that since 1910 
the government may lawfully appropriate a license to use a patent, it should be 
permitted to do so through the means of an independent contractor since there 
is no substantial difference between apprcpriating a patent directly by govern- 
ment agents or indirectly by an independent contractor. There is no hardship 
on the patentee since he recovers just compensation in the Court of Claims. 


PLEDGES — WRONGFUL SALE OF STocK BY BANK PRESIDENT — LIABILITY 
oF Bank. — The plaintiff pledged stock to the defendant bank, giving the 
president of the bank authority to sell the stock in case the debt was unpaid 
when due. The latter, without notice to the plaintiff, fraudulently sold the 
stock for an inadequate price. Held, that neither the bank nor its president 
is liable in trover for the conversion of the stock, but that the latter is liable 
for the damages the plaintiff has actually incurred. Lem v. Wilson, 150 Pac. 
641 (Cal. Dist. Ct. of App.). 

No express authority is needed to enable the pledgee to sell stock pledged 
if the debt remains unpaid at maturity, and the sale is made after due notice to 
the pledgor, for an adequate price, and under conditions reasonably tending 
to safeguard the pledgor’s interests. Morris Canal & Banking Co. v. Lewis, 12 
N. J. Ea. 323; Diller v. Brubaker, 52 Pa. St. 498. See JoNES, PLEDGES AND 
COLLATERAL SECURITIES, 2 ed., §§ 721, 722, 723. In the principal case the 
authority given by the plaintiff to the bank president waived none of these 
conditions of sale, and was merely an affirmance of the pledgee’s common-law 
right. Again it did not, constitute the president’ the plaintiff’s agent to sell 
the stock, for the sale is for the benefit of the bank, not for the plaintiff. See 
MeEcueM, AGENCY, § 1. Nor is the president made a trustee, for the plain- 
tiff, and not he, has the legal title to the pledge res. See PERRY, Trusts AND 
TRUSTEES, 6 ed., §§ 1, 2. Then, since the sale was wrongful, it amounts to a con- 
version of the stock. Dimock v. United States Nat. Bank, 55 N. J. L. 296, 25 Atl. 
926; Content v. Banner, 184 N. Y. 121, 76 N. E. 913. Technically, it is a con- 
version for which trover should not lie, since the pledgor has neither posses- 
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sion nor the right to possession, at the time of the conversion. Halliday v, 
Holgate, L. R. 3 Ex. 299. However, it is now generally held that the pledgor 
may sue in trover when the pledgee sells wrongfully after maturity, on the 
theory that the tortious act vests the right to possession in the pledgor. Weiler 
v. Kelley, 69 Pa. St. 403; Feige v. Burt, 118 Mich. 243, 77 N. W. 928; King v. 
Boerne State Bank, 159 S. W. 433 (Tex. Civ. App.). See 13 Harv. L. REv. 55; 18 
ibid. 610. And since the sale was made by the president in the scope of his au- 
thority, and for the benefit of the bank, the latter should be liable in trover 
also. Johnston Fife Hat Co. v. Nat. Bank of Guthrie, 4 Okla. 17, 44 Pac. 192. 


Post-OFrFicE — UsE or MaIts To DEFRAUD — Wuat ConstiTuTEs “‘ SCHEME 
or Artirice.”” — The defendant, as president of a corporation engaged in a 
legitimate business, mailed a fraudulent statement of its financial condition to 
a bank to induce a loan to the corporation. The use of the mail for any scheme 
or artifice to defraud or obtain money by false pretenses is unlawful. Crm. 
Cove, § 215; 35 U.S. Star. at L. 1130. The defense was that this single 
transaction in connection with a legitimate business was not a “scheme or 
artifice” within the meaning of the statute. Held, that the defendant was guilty 
of a violation of the statute. Bettman v. United States, 224 Fed. 819 (C. C. A., 
6th Circ.). 

Until the latest amendment, this statute only provided against the use of 
the mails for a scheme or artifice to defraud. Rev. Stat., § 5480; as amended, 
25 U.S. Stat. at L. 873. The underlying purpose of the statute was stated 
to be the broad one of reserving the mails to legitimate business. See Horman 
v. United States, 116 Fed. 350. Further, the phrase “scheme or artifice” re- 
ceived a very broad construction. Durland v. United States, 161 U. S. 306, 
313; United States v. Stever, 222 U. S. 167, 173; O’Hara v. United States, 129 
Fed. 551, 555. The amendment making criminal a scheme or artifice to obtain 
money by false pretenses considerably broadened the scope of the act. Mis- 
representations of financial condition mailed to one that he might induce 
others to make loans relying upon those representations constitutes use of the 
mails for a scheme within the statute. United States v. Young, 232 U.S. 155. 
Also such single transactions as a blackmailing letter, or an attempt to obtain 
goods by mailing a worthless check in payment, are “schemes” within the 
statute. Weeber v. United States, 62 Fed. 740; Harrison v. United States, 200 
Fed. 662, 665; Charles v. United States, 213 Fed. 707, 712. Even under the 
unamended statute a transaction apparently indistinguishable from that in 
the principal case was held to fall within the statute. Scheinberg v. United 
States, 213 Fed. 757. In view of the fact that the broad interpretation always 
given to this act was nevertheless followed by amendments extending its scope, 
the principal case seems necessarily correct. 


QUASI-CONTRACTS — RESCISSION OF CONTRACT FOR SALE OF LAND BY 
PURCHASER — RECOVERY BY VENDOR FOR USE AND OccuPaATION. — A pur- 
chaser in possession under a contract for the sale of land, on the ground of a 
breach by the vendor, rescinded the contract and recovered back the part 
payment he had already made, but no interest thereon. The vendor sues for 
the value of the use and occupation of the premises. Held, that he cannot re- 
cover. Castle v. Armstead, 168 App. Div. (N. Y.) 466. 

It is well settled that an action for use and occupation lies only where there 
is the “relation of landlord and tenant” between the parties. 2 Taytor, 
LANDLORD AND TENANT, 9 ed., § 636. Some courts construe this to exclude 
cases where the relation is that of vendor and purchaser. Smith v. Stewart, 
6 Johns. (N. Y.) 46; Ankeny v. Clark, 148 U.S. 345, 359. But the better view 
is merely that the defendant must have been in possession in acknowledged 
subordination to the plaintiff’s title. Clark v. Green, 35 Ga. 92. This is a 
necessary premise for those cases, representing the weight of authority, which 
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allow a recovery by a vendor when the failure of the contract is due to some 
fault of the purchaser. Woodbury v. Woodbury, 47 N. H. 11. See 2 War- 
VELLE, VENDORS, 2 ed., § 876. However, where the vendor is at fault, he is 
generally not allowed to recover. Hough & Wood v. Birge, 11 Vt. 190. It 
would seem more equitable to make recovery depend on the usual principles 
of unjust enrichment, rather than on the fault of either party, and some cases 
adopt this view. Allen v. Talbot, 170 Mich. 664, 669, 137 N. W. 97, 98; Jones 
v. Grove, 76 Wash. 19, 22, 135 Pac. 488, 489. Thus the result reached in the 
principal case is justified by the fact that the defendant received no interest 
on the purchase price, which may therefore be balanced against the plaintiff’s 
claim for the value of the use and occupation. Ohio Valley Trust Co. v. Allison, 
243 Pa. St. 201, 89 Atl. 1132. See Grainger v. Jenkins, 156 Ky. 257, 259, 160 
S. W. 926, 928. 


RESTRAINT OF TRADE — COMPULSORY SALES — IMMATERIALITY OF MOTIVE 
IN REFusING TO SELL. — The plaintiff maintained a system of retail stores. 
The defendant, manufacturer of “Cream of Wheat,” sold to plaintiff at whole- 
sale rates on condition that plaintiff would resell only at prices requested by 
defendant. Upon his refusal to maintain the retail price, defendant declined 
further to deal with plaintiff and requested that the jobbers to whom he sold 
do likewise. The plaintiff brought suit in the Federal District Court praying 
that the price maintenance scheme be declared a violation of the anti-trust 
laws, and that defendant be restrained from “cutting off the said plaintiff’s 
supply” of ‘Cream of Wheat.” On appeal to the Circuit Court of Appeals, 
the refusal of the lower court to grant a preliminary injunction was affirmed. 
The Great Ailantic & Pacific Tea Co. v. Cream of Wheat Co. (not yet reported). 
The court brushes aside the plaintiff’s contention that the defendant’s sys- 
tem of price maintenance was in restraint of trade with the remark that the 
business of the defendant was not a monopoly, and bases its decision on the 
ground that the common-law right of a trader to deal with whom he pleased, 
for what reason he pleased, has not been altered either by the Sherman Law or 
the Clayton Act. Fora discussion of the principles involved in attempted com- 
pulsory sales and price maintenance, see 29 Harv. L. REV. 77. 


Rute AGAINST PERPETUITIES — INTERESTS SUBJECT TO RULE — Lmmta- 
TION FOR Lire EXPECTANT UPON ESTATE VOID FOR REMOTENESS. — An ante- 
nuptial settlement provided that property should be held in trust for the 
settlor for life, then for his wife for life, then for the children of the marriage who 
should reach the age of twenty-five, then for the settlor’s sisters for life, with 
further trusts declared. Held, that the trust in favor of the sisters is void for 
remoteness. Re Hewett’s Settlement, 113 L. T. R. 315 (Ch. Div.). 

The rule, that the remoteness of one estate avoids all subsequent estates 
that are expectant on it, is clear law in England. Beard v. Westcott, 5 B. & Ald. 
801; Re Thatcher’s Trusts, 26 Beav. 365. The court in the principal case felt 
bound by these authorities, though considerable criticism has been directed at 
this rule. See Gray, PERPETUITIES, 2 ed., §§ 251 ef seg. See Crozier v. Crozier, 
3 Dr. & War. (Ire.) 353, 369. Since the gift over, though expectant on an 
estate which is void for remoteness, runs to a person in being, it must neces- 
sarily vest within the prescribed period, and is therefore no violation of the 
rule against remote future interests. See GRAY, PERPETUITIES, 2 ed., § 252; 
18 Harv. L. REv. 232. This reasoning is accepted in cases involving powers 
of appointment. Crozier v. Crozier, 3 Dr. & War. (Ire.) 353. The rule of the 
principal case is supported only on the unjustified assumption that in the ab- 
sence of an express provision the limitations shall be construed as alternative, 
and the result thus reached more nearly conforms to the intent of the testator 
or settlor. See ‘Monypenny v. Dering, 2 DeG. M. & G. 145, 182. It is to be 
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hoped that the American courts, in which this situation has apparently never 
arisen, will not follow this illogical rule. 


ScHoots AND ScHoot Districts — DripLoma — MANDAMUS FOR DIPLoMA 
FOR UNQUALIFIED STUDENT ALLOWED TO TAKE PART IN GRADUATION EXER- 
cises. — Although the plaintiff had not qualified for graduation, the school 
board, in order to save his parents from humiliation, allowed him to take part 
in the graduation exercises, for which he bought a class button and the class 
flower. The real diplomas had not yet come from the printer, and he with the 
others was given a dummy diploma. Later the school board refused to give 
him a real diploma, and he demands a mandamus to compel them to. Held, 
that he is not entitled to his writ. Sweitzer v. Fisher, 154 N. W. 465 (Ia.). 

If a student’s record has been determined to be satisfactory, and the duty 
of giving a degree has become ministerial, he is entitled to a mandamus to 
compel the school board to graduate him. Keller v. Hewitt, 109 Cal. 146, 41 
Pac. 871; State v. Lincoln Medical College, 81 Neb. 533, 116 N. W. 294. (Cf. 
People v. Bellevue Hospital Medical College, 60 Hun 107, 14 N. Y. Supp. 490. 
But the determination of his record is for the school board and a mandamus 
will not issue to control the exercise of so discretionary a power. People v. 
New York Law School, 68 Hun 118, 22 N. Y. Supp. 663; People v. New York, 
etc. College, 20 N. Y. Supp. 379; Niles v. Orange Training School, 63 N. J. L. 
528, 42 Atl. 846. As the plaintiff’s record, in the principal case, had in fact 
been determined to be unsatisfactory, his claim can only be supported on the 
ground that the school board, after allowing him to participate in the forms of 
graduation and to incur expense thereby, cannot now be heard to say that he 
was unqualified to do so. However, as there is a public interest in having de- 
grees represent a certain standard of attainment, it is submitted that not by 
estoppel, nor even by express contract, should a school board be able to bind 
itself to issue a degree to an unqualified student, or be bound by a degree so 
issued. See City of Joliet v. Werner, 166 Ill. 34, 41, 46 N. E. 780, 782. There 


is a further ground for the decision in the feasibility of an appeal to the county 
superintendent, for mandamus is essentially an extraordinary remedy. Mar- 
shall v. Sloan, 35 Ia. 445; Stockton v. Board of Education, 72 N. J. L. 80, 59 
Atl. 1061. 


SuRETYsHIP — SuRETY’s DEFENSES — WHETHER AFFECTED BY RISE OF 
SURETYSHIP AS BusINESS UNDERTAKING. — The defendant surety company 
became surety on a bond for a contractor, who promised to pay for all ma- 
terials used by him. The plaintiff, who furnished materials, accepted from the 
contractor short-time notes and renewals of them. On the contractor’s failure 
to pay the notes, the plaintiff sued the surety company on the bond. Held, 
that the defendant is liable. People v. Traves, 154 N. W. 130 (Mich.). 

A corporation obtained a loan from the plaintiff, and gave as security a ware- 
house receipt for goods worth more than the amount of the loan, and notes 
made by the corporation, and signed by its five stockholders as indorsers. 
The plaintiff surrendered the warehouse receipt to the corporation, and on 
its failure to repay the loan, sued two of the stockholders on the notes. Held, 
an _ defendants are liable. Mercantile Trust Co. v. Donk, 178 S. W. 113 

Mo.). 
For a discussion of these cases, see NOTES, p. 314. 


TAXATION — Jomnt Stock COoOMPANIES— LIABILITY UNDER FEDERAL 
CorPoRATION Tax. — The plaintiff brings suit as president of the United 
States Express Company, a joint stock company of New York, to recover 
money paid as taxes under the Federal Corporation Tax Law which provides 
that “every corporation . . . joint stock company or association, organized 
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for profit and having a capital stock represented by shares . . . now or here- 
after organized under the laws of the United States or of any state or territory 
of the United States” shall be subject to the tax. Held, that the Express Com- 
pany was properly taxed. Roberts v. Anderson, 226 Fed. 7 (C. C. A., and 
Circ.). 

It seems clear that a joint stock company may be taxed under the statute if 
otherwise within its terms. See Flint v. Stone Tracy Co. (The Corporation Tax 
Cases), 220 U.S. 107, 145, 162; Eliot v. Freeman, 220 U.S. 178, 185. The ques- 
tion then remains whether the United States Express Company is organized 
under the laws of New York within the meaning of the act. Now it is clear 
that a joint stock company possessing only common-law powers is not organ- 
ized under the laws of a state. Eliot v. Freeman, supra. But a New York joint 
stock company possesses in substance all corporate attributes save that of 
limited liability. See Hibbs v. Brown, 190 N. Y. 167, 177, 82 N. E. 1108, 1111; 
People v. Wemple, 117 N. Y. 136, 144, 22 N. E. 1046, 1047. And at least the 
power to sue and be sued in the name of one of the members is statutory and 
distinctively corporate. Cf. Hybart v. Parker, 4 C. B. N. S. 209, with Van 
Aernam v. Bleistein, 102 N. Y. 355, 7 N. E. 537. See 2 Coox, Corpora- 
TIONS, 7 ed., §§ 503, 508. Since the company thus does business in a corporate 
capacity by reason of powers which it takes from New York laws, it would seem 
to follow that it is organized under those laws within the meaning of the act, 
and so is subject to the tax. People v. Wemple, supra. Cf. Oliver v. Liverpool 
Ins. Co., 100 Mass. 531; Liverpool Ins. Co. v. Massachusetts, 10 Wall. (U. S.) 
566. 


TAXATION — PARTICULAR Forms OF TAXATION — INHERITANCE TAx: Tax- 
ATION OF FOREIGN REAL EstaTE EQUITABLY CONVERTED. — A testator domi- 
ciled in Illinois left realty in Illinois and in Ohio. He directed that all his 
property be sold and the proceeds distributed among legatees, some of whom 
were residents of Ohio. He appointed a resident of Ohio one of his executors, 
who took out ancillary administration there, and distributed the proceeds of 
the sale of the Ohio land among the legatees resident in Ohio. Lllinois seeks to 
collect from the Illinois executor a tax on the succession to this property. Held, 
that it may not do so. People v. Kellogg, 109 N. E. 304 (Iil.). 

A state cannot impose a tax upon the succession to real estate outside its 
territory. In re Swift, 137 N. Y. 77, 32 N. E. 1096; Bittinger’s Appeal, 129 
Pa. St. 338, 18 Atl. 132. But it is universally held that succession to personalty, 
no matter where it is located, may be taxed at the domicile of the descendent, 
because the state of actual situs of the property permits the law of the domicile 
to govern its descent and distribution. In re Swift, supra; Frothingham v. 
Shaw, 175 Mass. 59, 55 N. E. 623. See Dos Passos, INHERITANCE Tax Law, 
2 ed., § 46. This same situation exists in the case of equitable conversion, for 
though the state of the situs governs the descent of the legal title by its own 
law, it permits the law of the domicile to determine the succession to the pro- 
ceeds. In re Piercy, [1895] 1 Ch. 83; Jenkins v. Guarantee Trust, etc. Co., 53 
N. J. Eq. 194, 32 Atl. 208. It would seem, then, that the state of the domicile 
has power to tax succession to the proceeds in such a case, as in any case of 
succession to personal property, but outside of Pennsylvania no attempt to 
levy such a tax has been made. Connell v. Crosby, 210 Ill. 380, 71 N. E. 350; 
In re Swift, supra, 88. See McCurdy v. McCurdy, 197 Mass. 248, 250, 83 
N. E. 881, 882. In the Pennsylvania cases, the property was actually 
brought into the state of the domicile for the purpose of distribution and 
this limit to the broad doctrine as there expounded has been suggested. 
Miller v. Commonwealth, 111 Pa. St. 321, 2 Atl. 492; Williamson’s Estate, 
153 Pa. St. 508, 26 Atl. 246; Dalrymple’s Estate, 215 Pa. St. 367, 64 
Atl. 554. See Hale’s Estate, 161 Pa. St. 181, 183, 28 Atl. 1071, 1072. The 
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principal case is not within the doctrine as thus limited, and the result is no 
doubt equitable, for at no time did the Illinois executor have power to collect 
the tax out of the proceeds that were distributed in Ohio. - Yet this considera- 
tion has had no weight where the question was simply that of succession to 
personal property. Jn re Hodges, 150 Pac. 344 (Cal.). 


Torts — Nature OF Tort Liapiity In GENERAL — EFFECT oF BaD 
MOTIVE IN PERSUADING TENANTS NOT TO DEAL WITH THE PLAINTIFF. — The 
defendant, without any coercion, induced his tenants, who had short term 
leases, to cease using electric power furnished by the plaintiff. The defendant 
did this because he was an enemy of one of the plaintiff’s officers. The plain- 
tiff sues to enjoin this action of the defendant. Held, that the injunction will 
be denied. People’s Land & Mfg. Co. v. Beyer, 154 N. W. 382 (Wis.). 

By the sounder view, damage caused intentionally is primé facie actionable. 
See 29 Harv. L. Rev. 86. There is authority that this rule does not apply to 
the use of one’s own property. Mahan v. Brown, 13 Wend. (N. Y.) 261; 
Letts v. Kessler, 54 Oh. St. 73, 42 N. E. 765. But the better view is that a de- 
fendant should be held liable, even in such cases. Flaherty v. Moran, 81 Mich. 
52, 45 N. W. 381. See Horan v. Byrnes, 72 N. H. 93, 54 Atl. 945. Again, by 
the trend of present authority, a defendant, who, with the sole motive of in- 
juring the plaintiff, has indirectly injured him by influencing the conduct of 
third persons, is held liable even though no breach of contract was involved. 
Lumley v. Gye, 2 El. & Bl. 216; Walker v. Cronin, 107 Mass: 555; Tuttle v. 
Buck, 107 Minn. 145, 119 N. W. 946; Lewis v. Bloede, 202 Fed. 7. Contra, 
Passaic Print Works v. Ely, etc. Co., 105 Fed. 163. No reason is perceived 
why the same result should not follow when the defendant makes use of his 
position as a landlord to injure the plaintiff indirectly, without justification. 
See Chesley v. King, 74 Me. 164. Nor can it be argued that the defendant in 
the principal case had the undisputed right of an owner to employ on his land 
the people most acceptable to him, for however short the leases, it is clear that 
he had conveyed away the present rights of ownership at least to such an ex- 
tent that the plaintiffs were not his but his tenants’ employees. Hence if he 
acted solely from a desire to injure the plaintiff, the injunction should have 
been granted. However, if he acted to any extent with the motive of protect- 
ing his reversionary interest, the plaintiff was rightly refused relief. 


TRIAL — VERDICT — JOINT TORTFEASORS: SEVERANCE OF DAMAGES. — 
A passenger was hurt in a collision between a street car and a train. He sued ~ 
both companies. The jury found a verdict against both defendants, assessed 
damages at $10,000, and ordered that one defendant pay $6,000 and the other 
$4,000. The trial court entered judgment for $10,000 against both. Held, 
that the judgment must be reversed and a new trial had. Rathbone v. Detroit 
United Ry., 154 N. W. 143 (Mich.). 

The defendants here are joint tortfeasors. Mathews v. Delaware L. & W. R. 
Co., 56 N. J. L. 34, 27 Atl. 919. This being so, they are both liable for all the 
damage suffered by the plaintiff; the jury must simply find that damage, and, 
in the absence of statute, cannot apportion it among them. Hill v. Goodchild, 
5 Burr. 2790. Contra, White v. M’Neily, 1 Bay (S. C.) 11. The trial court 
should enforce this rule, when necessary, by sending back the jury to bring in 
a proper verdict; there is then no further difficulty. Fuller v. Chamberlain, 
11 Met. (Mass.) 503; Washington Market Co. v. Clagett, 19 App. D. C. 12; 
Olson v. Nebraska Telephone Co., 87 Neb. 503, 127 N. W. 916. When this is 
not done it leaves the verdict irregular. But ordinarily a verdict that decides 
the issue is not vitiated by the addition of something beyond the jury’s power 
to add. The unauthorized addition, if fairly severable from the other findings, 
may be stricken out as surplusage and judgment entered on the rest. Statler 
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v. United States, 157 U. S. 277; Southern Ry. Co. v. Oliver, 1 Ga. App. 734, 58 
S. E. 244. Cf. Barth v. State, 18 Conn. 432. But in split verdict cases there 
is sometimes simply a finding of several sums against separate defendants, 
and it is then felt that the jury have not clearly found the plaintiff’s damages 
to be an amount larger than the largest sum found against any particular de- 
fendant. He can therefore have judgment only for that sum, though the judg- 
ment is sometimes against all the defendants and sometimes against the partic- 
ular defendant only. O’Shea v. Kirker, 8 Abb. Pr. Rep. 69; Holley v. Mix, 3 
Wend. (N. Y.) 350; Halsey v. Woodruff, 9 Pick. (Mass.) 555. See Crawford v. 
Morris, 5 Gratt. (Va.) 90, 103. Even when there is a finding of the total and 
then a separation, some courts treat the case like those just discussed. Schuliz 
v. Hunter, 2 Browne (Pa.) 233. If the plaintiff treats it in this way and remits 
damages accordingly, there can be no objection. Warren v. Westrup, 44 Minn. 
237, 46 N. W. 347; Nashville Ry. & Light Co. v. Trawick, 118 Tenn. 273, 90 
S. W. 695. But if he claims judgment against all the defendants for the total, 
it is submitted that he ought to have it. His damages clearly have been found 
equal to the total, the rest of the verdict is an unauthorized addition fairly 
severable from the prior finding, and ought to be discarded as surplusage. 
Currier v. Swan, 63 Me. 323; Westfield, etc. Co. v. Abernathy, 8 Ind. App. 73, 
35 N. E. 399; San Marcos, etc. Co. v. Compton, 48 Tex. Civ. App. 586, 107 
S. W. 1151. See Post v. Stockwell, 34 Hun (N. Y.) 373, 374. Contra, Whitaker 
v. Tatem, 48 Conn. 520. Since the damages are measured solely by the extent 
of the plaintiff’s injury, to argue, as the court here does, that the amount found 
would have been different had the jury realized that the defendants must be 
jointly liable, is to assume that understanding of the law would make the jury 
change its conclusions as to fact, an assumption not to be indulged. See 
Raphael v. Bank of England, 17 C. B. 161. 


Trusts — RESTRAINTS ON ALIENATION OF CESTUI’S EQUITABLE LIFE 
EstaTE — E¥rrect OF ACQUISITION OF REMAINDER BY CESTUI.—A fund 
was left to trustees to hold for the plaintiff’s life and apply the income to his 
use, the principal after his death to revert to the testator’s estate. The resid- 
uary legatees who inherited this reversionary interest sold it to the plaintiff 
who now prays for a decree dissolving the trust. The decree was refused. 
Dale v. Guaranty Trust Co., 773 N. Y. Comb. 601 (App. Div., 1st Dept.). 

The trust described fell within the New York statute declaring the cestui’s 
interest in an income to be applied to his use for life to be inalienable. New 
York PERSONAL Property Law (Consox. Laws, ch. 41 [LAws OF 1909, ch. 
45], § 15). Authorities differ as to the nature of the reversionary interest. 
The trustees may be regarded as possessing the absolute legal title, the plain- 
tiff having an equitable life estate and the acquired equitable reversion in 
fee. See 1 Perry, Trusts, 5 ed., § 318. Secondly, it is suggested that the 
trustees have an estate for the plaintiff’s life, followed by a legal reversion in 
fee held by the plaintiff. See Stevenson v. Mayor of Liverpool, L. R. 10 Q. B. 
81, 85; Nicoll v. Walworth, 4 Denio (N. Y.) 385, 390; Moore’s Estate, 198 Pa. 
St. 611, 612. If the cestut here acquired an equitable reversion, his life estate 
could not merge therein in violation of the statute, so far as to give him an 
alienable equitable fee. “ce Moore’s Estate, supra. But if such a merger were 
possible and the life estate extinguished, then by the rule of common law the 
cestui could force the trustee to transfer to him the legal life estate. Inches v. 
Hill, 106 Mass. 575. See 2 Perry, Trusts, 5 ed., § 816. On the other hand, 
if the cestui acquired a legal reversion, no question of merger could ever arise, 
for there can be no fusion of estates of dissimilar nature. Moore’s Estate, supra. 
In such case the plaintiff prays the dissolution of an active trust without any 
justification. By a former New York statute, when a cestui acquired the re- 
mainder or a part thereof, he could release his life interest to himself, where- 
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upon the trustee’s legal estate would cease. New YorkK PERSONAL Prop- 
ERTY Law (GEN. Laws, ch. 47; Laws oF 1897, ch. 417). This provision, 
however, was omitted from subsequent legislation, as was logically necessary, 
for if New York is to support its spendthrift trust doctrine, it should not 
maintain a legislative loophole, especially since such a policy might give re- 
mainders an inflated value. 
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PATHOLOGICAL LyING, ACCUSATION, AND SWINDLING. By William Healy and 
Mary Tenney Healy. Boston: Little, Brown, and Company. 1o15. 
Criminal Science Monograph No. 1, Supplement to the:Journal of 
Criminal Law and Criminology. pp. ix, 286. 


At the present time there is a healthful tendency in the community to try to 
understand some of the phenomena which heretofore have been considered 
only by the penologists. It is high time that a scientific attempt be made to 
explain delinquencies. Criminology, after all, is not an exclusively “legal” 
subject. In many of its aspects it is a borderland, or rather a land of concur- 
rent sovereignty, which concerns the judges, lawyers, social workers, adminis- 
trators, as well as physicians, psychiatrists, and criminal anthropologists. 

This volume is the first of a series of monographs authorized by the American 
Institute of Criminal Law and Criminology and published as supplements to 
the Journal of Criminal Law and Criminology. As stated in the editorial an- 
nouncement, this series is to include researches in various departments of 
knowledge upon which criminology draws, such as psychology, anthropology, 
neurology, education, sociology, and law, and it is anticipated that the series 
will stimulate the study of problems of delinquency. 

The object of the authors appears, from the Preface as well as from the con- 
tents of the book, to be to classify the offenders according to typical charac- 
teristics. The material presented consists of case studies made by the Juvenile 
Psychopathic Institute of Chicago, of which Dr. William Healy is the Director. 
The book is divided into six chapters. The first is an introductory one, giving 
definitions and delimiting the problem; the second considers the literature on 
the subject, which is scanty; the third discusses twelve case studies of patho- 
logical lying and swindling; the fourth contains nine case studies of pathologi- ” 
cal accusation; in the fifth, six case studies are detailed as borderline mental 
types. The final chapter sums up the study. 

The subject of pathological lying and swindling has only recently been con- 
sidered as a psychiatric problem. The contribution to the subject, in this vol- 
ume, consists largely in adding to the casuistic literature on the special topic 
without offering much in the way of explanation of the etiology or the pathol- 
ogy of this condition, or, in consequence, any very definite points for guidance 
in treatment. Dr. Healy is well known as a believer in intensive case study, 
paying great attention to all externals of personality. 

The definition of pathological lying given in the introductory chapter is as 
follows: ‘Pathological lying is falsification entirely disproportionate to any 
discernible end in view, engaged in by a person who, at the time of observa- 
tion, cannot definitely be declared insane, feeble-minded, or epileptic.” This 
is, in a few words, the underlying idea of the entire volume. According to this, 
“the pathological liar forms a species by himself, and as such does not neces- 
sarily belong to any of the larger classes of epilepsy, insanity, or mental defect.” 
Pathological accusation is similarly defined as a false accusation indulged in 
apart from any obvious purpose. 
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The authors, realizing that pathological lying is a type of delinquency, and 
“following the rule that for explanation of conduct tendencies one must go to 
the youthful beginnings,”’ have attempted to gain the fullest possible informa- 
tion about developmental and family history, early environment, and early 
emotional experiences. It is unfortunate that the authors have refrained from 
publishing the mental tests and other exact details. Just that massing of detail 
is what is wanted. Largely through this lack the accounts of the cases are 
literary rather than scientific. The information obtained, with few excep- 
tions, such as the results of the Aussage test and the summary of the results of 
the mental tests, are such as could be obtained by any social worker. 

A characteristic statement of the authors, which will give an idea of their 
attitude toward this work, is the following, from page 13 of the introductory 
chapter: “We confess to no particular pleasure in writing up this rather sordid 
material; the task is undertaken because such studies offer the only way to 
gain that better understanding which is necessary for adequate treatment of 
special types of human beings.” It might seem strange to those who regard 
delinquency and mental disease with objective equanimity that it is necessary 
to characterize the material as “sordid,” and that after the great amount of 
time devoted to these cases, and after careful study, there should not have been 
any particular pleasure in writing up the results. Perhaps the reason for this 
is that, after all, the book contains merely a summary of work done without 
any new point of view or new information. 

As a contribution to the casuistic literature the volume will prove of value 
in that a series of cases are carefully recorded in regard to their social histories, 
their environmental difficulties, their heredity, and in regard to the impression 
they made on so experienced and keen an observer as Dr. Healy. 

It is a question whether one is justified at present in drawing the sharp line 
that the authors do between the pathological liar and swindler and more pro- 
nounced forms of disease such as epilepsy, insanity, and mental defect. In the 
chapter on borderline mental types the authors state that they keep these 
cases separate in order to emphasize that pathological lying by an insane per- 
son does not make a pathological liar in the true sense. “We should hesitate, 
therefore,” they go on to say, “to give in legal form a verdict of insanity in 
several of these borderline cases we cite. They are very difficult to classify, 
and the question of responsibility called for sometimes in court work is un- 
answerable.” 

Pathological lying and swindling is considered in itself a borderline condition 
somewhere between normality and mental disease. A well-known experience 
with such conditions is that it is not always possible to evaluate the signifi- 
cance of individual traits unless, as in the case of disease, the symptoms be- 
come exaggerated and the clinical picture becomes clear. 

In the analysis of the cases made by the authors, one finds emphasis laid upon 
habit formation, lack of parental correction, early experience with lying, mental 
conflict, early sex experiences and habits, and home conditions. As an inven- 
torial method, this may have value. From a point of view, however, of diag- 
nostics, it is difficult to correlate the facts of this group with the precision that 
is demanded of the physician, so as to base very definitely upon them prognosis 
and treatment. The authors are naturally very modest in dealing with the 
latter points. 

Altogether the book is disappointing to those who realize the importance of 
the subject and who had hoped for more definite help from the authors. The 
methods employed are, with the exception of the mental tests, but an elabora- 
tion of the methods that have been used by the laity since early times. One 
misses the careful laboratory tests for the will, which have been carried out in 
similar cases by Kraepelin.' 


1 4 KRAEPELIN, PsYCHIATRIE, 8 ed., 2067. 























348 HARVARD LAW REVIEW 


The insistence of the authors that pathological. lying and swindling forms a 
group quite distinct from psychotic and epileptic conditions does not help our 
advance. On the contrary, the only hope for ultimate progress in this field of 
research lies in the possibility of correlating the phenomena here observed with 
those recognized elsewhere. It is important.to apply the point of view of the 
pathologist in dealing with these subjects, that is to say, the significance of 
mild disturbances may become clear and reasonable in the light of knowledge 
obtained in the study of severe variations from the normal. Nearly all that 
we know about physiology of the human body has been obtained in studying 
exaggerated conditions produced either spontaneously or experimentally. In 
the field of psychiatry the experimental method has so far been inapplicable. 
The methods of the psychologists have been applied as far as possible. These 
methods, however, are largely introspective. In psychiatric research we are 
therefore dependent upon such experiments as nature provides spontaneously. 
It is left to our ingenuity to find the correlations. 

We are probably still far from this desired end. In the meanwhile, those who 
are wise will refrain from superficial judgments and will endeavor to explain 
delinquency in its various forms as a manifestation of the same fundamental 
causes that operate in other and better recognized pathological conditions. 

HERMAN M. ADLER. 





THE PRINCIPLES OF MUHAMMADAN JURISPRUDENCE according to the Hanafi, 
Malavi, Shafi?i and Hanbali Schools. By Abdur Rahim, M.A., Judge of 
the High Court of Judicature at Madras. London: Luzar & Co. 1911. 
Pp. XV, 443. 

PRINCIPLES OF MUHAMMADAN Law. An essay at a Complete Statement of 
the Personal Law Applicable to Muslims in British India. By Faiz 
Baruddin Tyabji, M.A., Officiating Judge, High Court, Madras. Bombay: 

~ D. B. Taraporevala Sons. 1913. pp. Xxxvii, 711. 


Hinpvu Law, A Treatise. By P. R. Ganapathi Iyer, B.A., B.L., High Court 
Vakil, Madras. Vol. I. General Principles and Marriage. Madras: 
Thompson & Co. 10915. pp. xviii, 718. 


These books on the personal law of Mohammedans and Hindus, as ad- 
ministered in British India, have, one need not say, no interest for the prac- 
tising lawyer in this part of the world. But they contain much that cannot 
but be of significance to the student of the science of law who would keep 
abreast of the march of that science in the world of to-day. 

The work of Mr. Justice Abdur Rahim is of special interest as indicating 
what might be called a humanist movement in Anglo-Mohammedan law. He 
points out that the book of chief authority upon Mohammedan law has been 
studied in India, not from the original Arabic writings, but from an English 
version in which it was frequently impossible for the translator to find words 
to convey the exact legal significance of technical Arabic expressions. More- 
over the author of the Hedaya assumed that the reader was familiar with the 
principles of Mohammedan legal science and with the Koran and the Hadith. 
Thus, we are told, and it is quite credible, the translator’s way of stating the 
arguments of the classical Mohammedan jurists “has at times led to the mis- 
application of their dicta.’”” One is reminded at once of the situation in the 
modern Roman law when the Humanists in the sixteenth century and the 
Historical School in the nineteenth century set up the cry of “back to 
the texts,” which had been overlaid by the gloss or pushed aside by the usus 
modernus. In the same spirit Mr. Justice Abdur Rahim takes us to the classical 
texts. 

Nor is this mere pedantry or mere worship of the past in the one case more 
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than in the other. Hanifa, and, in a lesser degree, Malik, Shafi’i and Hanbal, 
were jurists of a high order. The method of analogical deduction, the theory 
of juristic equity and the doctrine of consensus of opinion which he developed, 
were worthy of the Roman jurists and indeed did for a slender store of jural 
materials much the same service which interpretation and natural law in the 
hands of the Roman jurisconsult did for the narrow and arbitrary rules of the 
ius strictum. The student of universal history will welcome the clear and well- 
written statement in English of the development of juristic science during the 
Arabian hegemony and of the stages by which it led to the Anglo-Mohammedan 
law of to-day which Mr. Justice Abdur Rahim has given us. 

Mr. Justice Tyabji has a different purpose. His endeavor is to expound the 
Mohammedan law, as applied in India to-day, dogmatically in the form of a 
code, a method which Sir James Stephen made familiar in English law and 
one which Mr. Spencer Bower has been employing more recently with marked 
success. Except as another example of the possibilities of this mode of exposi- 
tion the American lawyer has no concern with it. It should be said, however, 
that the work seems to have been well done and shows that systematic method 
has made notable progress in Indian legal literature. The tendency to appeal 
to the classical texts, which had full scope in the academic lectures of Mr. 
Justice Rahim, can find few opportunities in a dogmatic exposition. Yet here 
also it is manifest in more than one spot and is a good augury of independent 
legal thought in a people who are showing a great natural aptitude for the 
law. 

Hindu law appears to afford less opportunity for a humanist movement. 
The great Arabian jurists were lawyers through and through. The authorita- 
tive texts by which they were bound were not many and were so elastic that 
juristic science had full scope. On the other hand the Hindu lawyer has to 
deal with inspired or sacred texts that go into great detail. Hence Mr. Gana- 
pathi Iyer’s book has much less interest for the student of comparative law 
and universal legal history. Moreover his English legal training has led him 
to take Austin’s Jurisprudence and Maine’s Ancient Law for something like 
sacred texts in jurisprudence, although he does reject the view of the latter in 
connection with the question whether Manu sets forth a system of law that was 
ever actually administered. 

The reviewer cannot pretend to be competent to pass upon the merits of 
these works. But as one compares them with the Anglo-Indian law books 
of a generation ago he cannot but perceive that the native lawyers in India 
have been making rapid progress and that a legal juristic development is going 
on of which students of jurisprudence must take account. 

Roscoe Pounp. 





THe DrPLoMatic PROTECTION OF CrTIzENS ABROAD. By Edwin M. Borchard. 
New York: The Banks Law Publishing Company. 1915. pp. xxxvii, 988. 


This is an unusually interesting book, partly because of its timeliness and 
partly because of its clearness. The subject is a broad one; and even the sub- 
title, “The Law of International Claims,” does not indicate the number of 
topics here brought together. 

That the discussion is timely and clear is shown by the following passages: 
“The weaker countries of Latin America, knowing the advantages under 
which diplomatic protection has placed aliens, have in their municipal laws, 
constitutions, and treaties emphasized the legal equality which exists as be- 
tween national and alien. Relying upon this presumably liberal doctrine of . 
complete equality, the Latin-American states insist upon the application of the 
general principle that the alien is bound by the local law, and that the propriety 
of their conduct toward resident foreigners is to be tested by their municipal 
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laws. The Pan-American conferences of 1889 and 1901 passed formal resolu- 
tions, which subsequently found their way into constitutions and statutes, to 
the effect that foreigners have the same civil rights as the citizens of the nation 
and that the Latin-American states have not, nor do they recognize in favor of 
foreigners, any other obligations and responsibilities thai those which by their 
laws they have toward their own citizens. . . . The United States has vigor- 
ously opposed the attempt of the Latin-American countries to pass upon the 
scope of their international duty. . . . The principle that equality of treatment 
between nationals and aliens releases a state from pecuniary responsibility for 
injury to aliens is conditional upon the fact that its administration of justice 
satisfies the standard of civilized justice established by international law. For- 
eign states, however, undertake to judge for themselves as to the local state’s 
compliance with international standards — a defect in the system which arbi- 
tration has done much to remedy. The United States has never taken the 
position that one who acquires a residence in a foreign country does so at his 
peril and assumes the risk of ill-treatment or injury identically with citizens. . . . 
One reason why the alien is not bound to submit to unjust treatment equally 
with nationals, against which the national has no judicial redress, is because 
the latter is presumed to have a political remedy, whereas the alien’s inability 
to exercise political rights deprives him of one of the principal safeguards of 
the rights of the citizen. For this reason diplomatic interposition may be in- 
voked by the alien for the enforcement of his rights” (§ 44). 

Topics peculiarly interesting in the light of the present European war, and 
perhaps on that account inserted in a treatise dealing primarily with citizens 
abroad, include the whole subject of belligerent and private rights in time of 
war, requisitions, contributions, and neutral obligations (§§ 98-108), and the 
nationality of vessels (§§ 207-209), unneutral conduct, contraband, blockade, 
and the like (§§ 351-368). 

This enumeration of. some subjects just now of special consequence fails to 
indicate the book’s more permanent value; and as there has been substantially 
no predecessor in the field covered by the title “The Diplomatic Protection of 
Citizens Abroad,”’ the student and the practitioner may find it useful to know 
that among the matters treated — many of them not easily found elsewhere — 
are these: “temporary allegiance”’ of aliens (§ 61), dual and no nationality (§ 11), 
citizens in international and in constitutional law (§ 12), status of foreign cor- 
porations (§ 23), right of excluding aliens (§ 26), expulsion (§§ 27-33), subjec- 
tion to territorial law (§ 41), extraterritoriality (§ 43), aliens in war (§ 46), mob 
violence (§§ 89-92), civil war injuries (§§ 93-96), the Drago doctrine (§ r19), 
denial of justice (§§ 127-130), method of presenting a private claim (§ 137), 
consular administration of decedents’ estates (§ 166), the backward countries 
of near and far East (§ 168), extraterritorial protection (§§ 180-182), consular 
service (§ 184), naturalized citizens abroad (§ 199), occasional protection of 
foreigners (§§ 201-203), American seamen (§ 206), passports (§§ 214-220), in- 
ternational effects of naturalization (§§ 231-242), domicil and declaration of 
intention (§§ 243-252), dual nationality (§§ 253-261), married women and 
widows (§§ 263-268), children (§§ 269-273), partnerships and corporations 
(§§ 274-282), heirs and administrators (§§ 284-289), instructions for claimants 
against foreign governments (§§ 303-304), consular registration of citizens 
($§ 311-313), expatriation (§§ 315-333), the Calvo clause (§§ 371-378), failure to 
exhaust local remedies (§§ 381-383). 

The annotation is voluminous, and so are the bibliographies (pp. xxvii- 
XXXVii, 865-927). 

EUGENE WAMBAUGH. 
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ENGLIsH Court HAND, A.D. 1066 TO 1500. Illustrated chiefly from the 
public records. By Charles Johnson and Hilary Jenkinson. In two 
parts. Part I: Text, pp. xlviii, 250; Part II: Frontispiece and xliv Plates. 
Oxford: Clarendon Press. 1915. 


A work worth doing and wonderfully well done. Those of us who have 
tried to decipher the court hand of the later middle ages without he!p from 
those skilled in the art have sought in vain for books which would really clear 
up difficulties. A short study of this book should enable one to read any court- 
hand manuscript sufficiently accurately for ordinary purposes. 

The text may be divided into three parts. The first is a general sketch of 
the development of court hand, a description of methods of abbreviation, a 
list of common abbreviations and of ligatures, hints on transcription, a classi- 
fication of documents written in court hand, and a bibliography. This part 
is clearly written, and is a sufficient though concise introduction to the read- 
ing of court-hand manuscripts. The second part is a history of the form of 
the separate letters, abbreviations and signs, numerals and punctuation and 
paragraph marks. This part is most valuable. Typical letter-forms, separated 
from their context, are so brought together that the development of form can 
be seen, and the typical forms of a given time may be distinguished from later 
and earlier forms. The reproduction of the forms is made with great clearness, 
and it is quite apparent that in an obscurely written bit the most welcome 
help could be had by comparison with these type-forms. The third part con- 
sists in a transcription of the documents which are given in facsimile in the 
volume of plates. 

This second volume of plates is one of the best — may the reviewer not 
speak in superlatives, and say the very best — facsimile reproductions of 
manuscripts extant, not even forgetting the wonderful reproduction of the 
Florentine manuscript of Justinian’s Digest. Both in line and in color the 
plates leave nothing to be desired. The documents are well selected to give 
a complete picture of court hand. They are charters, writs, exchequer roils, 
plea rolls, fines, deeds, bonds, memoranda, and letters — all the current writings 
of the time. 

A study of the plates, with the help of the text, would certainly enable one 
to read any ordinary manuscripts of the middle ages, and to check the trans- 
scription of another. What can we do but be grateful for this luxurious tool, 
and hope for time to use it? Each part may be procured separately, but who, 
having one, could bear to lack the other? 

J. H. BEALE. 





A SKEtTcH oF EnciisH Lecat History. By Frederic W. Maitland and Fran- 
cis C. Montague. Edited with notes and appendices by James F. Colby. 
New York and London: G. P. Putnam’s Sons. 1915. pp. x, 220. 


‘Professor Colby has performed a service in collecting in this little book 
articles by Maitland and Montague, which have appeared scattered through 
Traill’s Social England, and in arranging them to form a connected history of 
English Law. Occasionally he has added in brackets extracts from Jenks’ 
short history and from Pollock and Maitland’s larger work in order to aid the 
continuity. But these additions are few. More valuable are the editor’s 
own list of readings which follow each chapter. They are well chosen, and, 
while not exhaustive, are useful to the law student who is seriously investigat- 
ing legal history. For these short essays are really of more value to the lay- 
man than to him. In 187 pages one can give but a very brief outline of our 
system of law. Necessarily it is the machinery by which the law was made 


that is emphasized, not the development of law in particular internal branches. 
w 
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Thus we find that Maitland’s contribution, a little more than half of the book, 
deals with early dooms, the assizes of Henry II, Glanvil, Bracton, the jury, 
Magna Charta, ‘The English Justinian’s” work, the omnipotence of Parlia- 
ment, chancery; and later Montague’s essays emphasize legislation and pro- 
cedural reform from the seventeenth to the nineteenth centuries. These form 
a helpful outline which can be run through in two or three hours as a prepara- 
tion for further work. The limitations of the book are best indicated by say- 
ing that “tort” does not appear in the index, and that the two appearances of 
“contract” refer to a short note on Anglo-Saxon contract, which had no real 
existence, and to a few modern statutes affecting bargains in the nineteenth 
century. As the editor indeed says, the collection is “‘untechnical.” But it 
is just this that prevents the book from being in comparison with Jenks’ 
Short History of English Law, or even Maitland’s Forms of Action, “the best 
available introduction to English legal history.” 
JosEPH WARREN. 





GERMANY’S VIOLATION OF THE LAws OF War, 1914-15.’ Compiled under the 
auspices of the French Ministry of Foreign Affairs. Translated by J. O. 
P. Bland. New York: G. P. Putnam’s Sons. 1915. pp. xxxvi, 346. 


THE PREVENTION AND CONTROL OF Monopo.ies. By W. Jethro Brown. 
New York: E. P. Dutton and Company. 1915. pp. xix, 1908. 


JupictaAL INTERPRETATIONS OF THE LAW RELATING TO WORKMEN’S COMPEN- 
SATION. By John Chartres. London: Butterworth and Company. tors. 


pp. I, 753. 
Tue PROTECTION OF NEUTRAL RIGHTS AT SEA. Documents on the Naval 


Warfare. With an introduction by William R. Shepherd. New York: 
Sturgis and Walton Company. 1915. pp. xX, 129. 


LAW AND ITs ADMINISTRATION. By Harlan F. Stone. New York: Columbia 
University Press. 1915. pp. viii, 232. 


Betcrum, NEUTRAL AND LoyaL. THE War OF 1914. By Emile Waxweiler. 
New York: G. P. Putnam’s Sons. 1915. pp. xi, 324. 





